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ABSTRACT

The development of sports within the Malaysian sporting arena must be sustained in
order to promote further growth and to achieve world-class status. In order to sustain
the development in sports, there are various aspects that need to be taken into
consideration besides introducing various mechanisms to improve the quality of
performance of the athletes. At present the principal concern among the sporting
community is that there are insufficient legal provisions providing for the protection of
the rights of sportsperson. The Sports Development Act 1997 (Act 576) (referred as
“SDA 1997”) was passed in order to promote and facilitate the development and

administration of sports in Malaysia.

Development of sporting activities is dependant very much on the sportspersons
themselves and if the welfare of the sportspersons is not taken care of , it may stultify
development of sports in Malaysia. Thus, this dissertation seek to examine the
problems faced by the sportspersons and to propose the necessary changes to improve

the existing system in order to deliver better protection for the sporting community.

The aims and objectives of this dissertation are to improve the existing legal measures
promoting the protection of a sportspersons rights. Chapter one deals with the
historical development of sports in Malaysia. Chapter two examines the contractual
rights of a sportsperson and the shortcomings of the Malaysian system in providing
the necessary protection for a sportsperson. Chapter three examines the extent of the
tortious liability of a sports organisation in the event a sportsperson suffers injury in
the course of representing the organisation in sporting events. Chapter Four examines
the criminal liability of a sportsperson. Chapter Five examines the rights of a
sportsperson guaranteed in the Federal Constitution. And chapter 6 is the concluding

chapter where proposals for reforming the existing legislative measures are made.
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CHAPTER 1
INTRODUCTION

1.1.  Introduction

Sports has assumed a vital role in man’s social and cultural development since time
immemorial. The simple reason is that every nation envisions sports as an activity
capable of promoting a healthy mind, which is the most essential criteria in developing
a nation. Sporting activities have developed from simple friendly games to highly
competitive matches. The development of sports is not limited to developed nations
only, it has been a part of the developing and under-developed nations as well. In
Malaysia, despite shouldering the heavy task of developing the country’s economy
after achieving independence, however, development in the sporting arena was not
neglected. In fact Malaysia has been actively promoting its citizens to participate in
sporting events within the national and international arena. Progress in the sporting
arena in Malaysia is evident when our sportspersons succeeds in various national and
international sporting events. The country has benefited immensely from this
development and is trying it’s best to ensure that sports will be developed further since

a healthy body can promote a healthy mind that is essential for nation building.

This development within the Malaysian sporting arena must be sustained in order to
promote further growth and achieve world-class status. In order to sustain
development in sports, there are various aspects that need to be taken into
consideration, besides introducing various mechanisms to improve the quality of
performance of the athletes. At present the principal concern among the sporting
community is that there are insufficient legal provisions providing for the protection of

the rights of sportspersons. The Sports Development Act 1997 (Act 576) (referred as



“SDA 1997”) was passed in order to promote and facilitate the development and
administration of sports in Malaysia. Development of sporting activities is dependant
very much on the sportspersons themselves and if the welfare of the sportspersons is
not taken care of, it may stultify development of sports in Malaysia. Thus, this
dissertation seeks to examine the problems faced by sportspersons and seeks to
propose the necessary changes to improve the existing system in order to deliver better
protection for the sporting community. Soine explanation as to the choice of subject
matter and the methodology chosen to write this dissertation will be set out in this

chapter.

1.2.  Historical Development of Sports in Malaysia

Sports have been a part of Malaysia’s traditional heritage. There was a variety of
Malay traditional games played from as early as the 15" century, for instance the
game of sepak takraw was recorded as being played in Malacca in 1477.! The colonial
rulers® also assumed a role in the development of Malaysian sports. They introduced
organised sports such as football, tennis and badminton. Influx of immigrants during
the colonial period especially the Chinese and Indian communities brought about the
introduction of games such as table tennis, basketball and hockey. This further
enriched Malaysian sports. It has been reported that an athletic tournament was held in
Penang in 1887. Football has been played in Penang from 1889, while hockey was
introduced in 1898. In 1906, the First Malaya Athletic Tournament was held in Ipoh

under the patronage of a British resident officer. Badminton gained popularity in the

! Adam, Abd Wahab, Social Issues in Sports Development: The Malaysian Perspective,
Ministry of Youth and Sports, Kuala Lumpur, 1991, cited in Nadratul Wardah, Sports and Women in
Malaysia, Unpublished thesis, 1989, p.24.

2 The Portuguese from 1511; followed by the Dutch from 1641 until 1786 and the British from
1786 until 1957.



1930’s especially among the Malaysian students who studied at Cambridge

University.?

At present, through global education and participation in international sporting events,
various other events such as mountain climbing and trekking, parachuting, go-cart,
roller blade is now an essential part of Malaysian sports. Malaysian athletes began to
participate in international level sporting events. Malaysia won the prestigious Thomas
Cup for badminton in 1950 and its first gold medal in the 1950 Commonwealth Games
through weight lifting event. Malaysia Olympic Council (referred as “MOM?”) was
established in 1953 and was affiliated with International Olympic Council in 1954. At
the same time, many national associations were formed to assist in the preparation for
" the Olympics Games. Malaya Lawn Tennis Association and Malaya Rugby
Association were the first two associations registered and affiliated to MOM and
participated in the 2" Asian Games for the first time in Manila in 1954. Many national
sports organisations were established after achieving independence.® The government
also established the Ministry of Culture, Youth and Sports (referred as “Ministry of
Sports™) in 1962 and National Sports Council in 1972 in order to promote effective

development in the sporting arena.

1.3. Development of Sports Law in Malaysia
Any social aspect of society needs to be governed by certain rules and regulations and

the same goes for sporting activities as well where it is necessary to be regulated by

3 Khoo, K.K., Sejarah Pembangunan Sukan di Malaysia, University of Malaya. Unpublished
lecture notes, 1996 pp.1-11.

4 Malaya Table Tennis Association (1958), Malaya Basketball Association (1958), Malaya
Sepak Raga Association (1960), Malaya Judo Association (1961), Malaya Women Hockey Association
(1961). Malaysia Amateur Boxing Association (1964), Malaysia Body Building Association (1969),
Malaysia Softball Association (1972), Malaysia Taeckwondo Association (1974), Malaysia Volleyball
Association and Malaysia Gymnastic Association (1978).



rules and regulations. Sports law is an amalgam of laws that apply to athletes and the
sports they play. It is not a singular legal topic with generally applicable principles.
Sports law touches on a variety of matters, including contract, tort, agency, antitrust,
constitutional, labour, trademark, sex discrimination, criminal and tax issues.” Some
laws depend on the status of the athletes, some laws differ according to the sport, and
some laws vary for other reasons.’ It is necessary to define what activities can be
included within the term sports and who is a sportsperson in order to determine who is

entitled to be protected by sports legislation.

Sports may be defined as an organised play with a distinct code of ethics, rules and

regulations.” Its spectrum ranges from simple friendly events to highly competitive

and organised championships. The Oxford Advanced Learner’s Dictionary® defines

sports as follows:

@) physical activity for exercise or amusement, usually played in a special area
and according to fixed rules;

(ii)  meeting for athletic competitions for example sports day; and

(iiiy  particular game or pastime examples are hockey, football and tennis.

Coakley defines sports as:
“an institutionalised competitive activity that involves vigorous
physical exertion or the use of relatively complex physical skills by
individuals whose participation is motivated by a combination of
intrinsic and extrinsic factors.’

Sir Ludwig Guttman defines sports as:

“any physical activity, which has the character of play and involves a
struggle with oneself or others, or a confrontation with natural

5 «Sports Law,” excerpt from West's Encyclopedia of American Law, Intemet Edition
http://wvs;w.wld,com/conbus/weai/wsports.htm.
Ibid.
7 Teoh, T.L., A Conceptual Approach Towards a Policy of Sports for All, presented at the
Asean Universities Sports Seminar, 8-9 Nov 1984, Universiti Putra Malaysia, Serdang, Selangor.
8 Oxford Advanced Learner’s Dictionary, Oxford University Press, 1996, p.1237.
5 Coakley, J.J., Sports in Society: Issues and Controversies, St. Louis: Times Minor, 1986.



elements. If this activity mvolves competition it must be performed
with a spirit of sportsmanship.””

The European Sports Charter defines sports as a term that includes
“all forms of physical activity which, through casual or organised
participation, aim at expressing or improving physical fitness and

mutual well being, formin% social relationships or obtaining results in
competition at all levels.”!

The definition of sports as provided in Section 2 of the Sports Development Act 1997

(referred as “SDA 1997”) is simply:

“Sports means any of the activities listed in the First Schedule.”'?

It is also important to define precisely as to who is a sportsperson for the purposes of
this dissertation as only those persons recognised as sportspersons are entitled to
protection under the law. A ‘sportsperson’ has been defined as the participant of a
sport, including an athlete.'® Therefore, it seems that all Malaysian citizens who are
directly or indirectly involved in a sporting aciivity are entitled to protection since the
National Sports Policy 1988 (referred as “1988 Policy”) embraces both high
performance sports'* and mass sports'® notwithstanding the differences between the
two. This dissertation, however will only focus on the rights of amateur and

professional sportspersons who are directly involved in the development of sports.

1% Guttman, L., Textbook of Sport for the Disabled, in Grayson E. Sports and the Law, 2™ Ed.
Butterworth & Co., 1994, p. xlviii.

t European Sports Charter cited in ibid. p.49.

"2 Please refer to Appendix 1 where the First Schedule (Section 2) of the Sports Development
Acts 1997 is attached. The SDA 1997 lists 39 types of actlvmes recognised as sporting activities for the
purposes of the SDA 1997.

" Section 2 of the SDA 1997.

'“ High Performance Sports refers to competitive sports organised in accordance with
International Federation and Olympic Committee Rules at national and international level to determine
the winner.

' Mass Sports refers to sports and physical recreational activities, which may be spontaneous
or organised, aimed at encouraging greater participation rather than for competition.



There are two main categories of participants in sports, the amateurs and
professionals. Amateurs usually participate purely for the enjoyment derived from the
sporting event, with no thought of personal gain.'® The United States (referred as
“U.S.”) National Collegiate Athletic Association defines an amateur student-athlete as:
“one who engages in a particular sport for the education, physical,
mental and social benefits derived therefrom and to whom
participation in that sport is an avocation.” !’
Moreover, an amateur is one who participates in sports as an avocation without
receiving any remuneration for his participation.'® He is a person who engages in

sports solely for the pleasure, physical, mental, or social benefits he derives therefrom

and to whom sports is nothing more than an avocation.'’

The term ‘professional’ is rarely defined as most of the countries leave this matter to
the international governing sports bodies. Literally, it means “someone who is highly
skilled and is being employed on a full time basis.” A professional sportsperson can
also be defined as:

“one earning more than a fixed annual amount for the purpose of the
legislation relating to employment law.” 2

Professional careers can be very lucrative for a sportsperson and their status can be
of immense value. The status that a professional sportsperson enjoys inevitably
propels the sportsperson to maintain a high level performance to avoid premature

and an abrupt end to his professional career.’’ A common misconception about

1 valerie C., Recreational and the Law, 2" Ed. E & F N Spon Publication, 1993, p.19.

171987 —1988, NCAA Manual, Constitution 3-1, cited in Wong, G.M., Essentials of Amateur
Sports Law, Auburn House Publishing Company, 1988, p.86.

'8 Rule 26(I1I1)(3), International Olympic Committee, cited in, ibid., p.86.

1 Art. 1, sec.101.3 (1)(1675) of Amateur Athletic Union, cited in ibid., p.86.

0 valerie C., Recreational and the Law, p.8.

2 Wong, G.M., Essentials of Amateur Sports Law, p.538.



amateurs and professionals is that professionals are paid to participate in sports
whereas amateurs are not. Amateurs, despite not being paid to participate in sports,
often receive payment in the form of token of appreciation for their efforts. In
ancient Greece, for example, victorious athletes in the Olympics were handsomely
rewarded for their efforts. At present many undergraduate athletes receive academic
scholarships for playing in the university team, for example sports science students
at University of Malaya (referred as “UM”). In the United Kingdom (referred as

“UK”) remuneration for amateur athletes is even promoted by legislation.??

A basic difference between amateur athletic events and professional events lie in the
rewards they receive for their participation. Amateur events, by definition, do not
reward victors with a prize of considerable value. Professional events, by contrast,
reward participants and victors lucratively. An accomplished sportsperson may
choose to compete as an amateur if his sporting event does not have a thriving
professional organisation. Some sportspersons can make a living in amateur sports as
their wins in high-profile amateur events entail them being hired by sporting
equipment companies generally to endorse a sports product. Amateur sports can be
divided into two categories, restricted and unrestricted competitions. Restricted
competition includes elementary school and university athletics. Athletic clubs,

associations or leagues connected to a university, control sports at these levels.

All public universities in Malaysia are affiliated to Malaysian University Sports

Council (referred as “MASUM”).” Any spbrtsperson in restricted competition is

22 The Amateur Sports Act of 1978 created the Athletic Congress, a national governing body
for amateur athletes, which administers a trust fund that allows amateur athletes to receive funds and
sponsorship payments without losing their amateur status, in ibid., pp.86-88.

% MASUM is presently headed by Dr.Sidek Baba, Deputy Rector for Student Affairs,
International Islamic University Malaysia.





