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ABSTRACT

For the first time in the history of Nigerian Banking Laws, Banks and Other Financial
Institutions Act (BOFIA No. 25), 1991 permitted the establishment of Profit and Loss
Sharing (PLS) banking which is the stamp of authenticity of Islamic Banking system.
However, years after the promulgation of the Act, the establishment of Islamic
banking system has been made unachievable by the narrow constituted by the same
law and other banking related laws, governmental policies and the attitude of the
Muslim populace amongst others. Therefore, this research studies the legal framework
of Shari“ah governance in Islamic banking in Nigeria and Malaysia. It was conducted
vide qualitative research methodology. It involves both doctrinal and non-doctrinal
research. It was revealed that although PLS banking system is approved by the main
Nigerian banking law, yet, its provisions are restrictive and lacking in
comprehensiveness requisite of the system’s smooth operations. Interest based
economic system and fiscal policies of the government, pervading corruption, porous
legislative process, the prevailing religious bigotry and lack of legal framework for
Shari‘ah governance were identified as threats not only to the establishment but also
to the smooth operations of Islamic banking system in Nigeria. The significance of
this research lies in the identification and prospects of the foregoing problems and the
solutions proffered to avert or limit their negative consequences. The likelihoods that
could be taken advantage of, to enhance the possibility of the establishment and
operations of Shari‘ah governance framework for Islamic banking system were as
much highlighted. However, this research discusses the regulatory framework of the
Shari‘ah governance system of the two respective jurisdictions; Malaysia and Bahrain
as they provide different distinctive models. Uniquely, the models of Shari‘ah
governance of both respective jurisdictions can serve as models for the effective legal
framework for Shari‘ah governance of Islamic banking in Nigeria. Unambiguously, it
is a sine qua non for the significant differences of Shari‘ah governance system. As
from the regulatory overview, Malaysia represents mixed-model legal jurisdiction
which is regulatory-based approach and Bahrain represents mixed-model legal
environment which is minimalists approach. This research suggests that both
regulatory frameworks of Shari‘ah governance system need further enhancement and
improvement in order to reinforce the development and growing of Islamic finance
industry. This brings into focus the measures and efforts that need to be taken to
strengthen the IFIs in Nigeria through enhancing the Shari‘ah governance framework.
Also, a sound judicial system and Islamic dispute resolution mechanism in Nigeria are
key factors that would help in attracting foreign investors, particularly from the oil
rich countries, to invest in the nascent IB industry in Nigeria. Therefore, the models of
dispute resolution context that can be easily domesticated into existing mechanisms of
dispute resolution are the models of dispute resolution of countries like Malaysia and
Pakistan as they have similar colonial histories as Nigeria, and in fact, the element of
legal pluralism is another similar trail that these countries share. So, borrowing a leaf
from such best practices will help in solving matters in the IB industry in Nigeria. The
research concluded that a failure to provide efficient Shari‘ah governance framework
either through law or legislation on the part of regulators and the banking sector would
inevitably lead to serious disruptions in Islamic finance industry in Nigeria.
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LIST OF STATUTES

AAOQIFI Governance Standards No.1

Anti-Money Laundering Law 2001 of Bahrain.

Article 1.A of the Bahrain Constitution.

Avrticle 121 of the Federal Constitution of Malaysia 1957 (FC).
Article 18 of the Universal Declaration of Human Right.

Avrticle 3(1) and 11(1) of Federal Constitution Malaysia.

Bahrain Commercial Companies Law (1975)

Bahrain Stock Exchange Law 1987.

Banking and Financial Institutions Act (BAFIA) 1989.

Banking Ordinance, 1952 and Banking Act, 1958.

Banks and other Financial Institutions Decree (BOFID), No. 25, 1991.
Cap A18 of the Laws of the Federation of Nigeria 2004.

Cap B3, of the BAFIA 1989.

Cap. B3, Laws of the Federation of Nigeria 2004.

Cap. C20, Laws of the Federation of Nigeria 2004.

Cap. C4, Laws of Federation of Nigeria 2004.

CBN Act 2007.

Central Bank of Bahrain and Financial Institutions Law 2006.
Central Bank of Malaysia Act (CBMA) 20009.

Central Bank of Malaysia Act 2009.

Central Bank of Nigeria (Amendment) Decree No0.3, 1997; CBN (Amendment)
Decree No. 37 1998; and CBN (Amendment) Decree No. 41, 1999.
Central Bank of Nigeria (CBN) Act, 1991.

Central Bank of Nigeria (CBN) Decree No. 24, 1991 with amendments thereto up to
1999.

Chapter 1 of Part VI, sections 52(B) CBMA, 20009.

Chapter 28 of Nigeria Banking Act No. 1, 1969.

Chapter 28, Laws of the Federation of Nigeria (LFN), 1990; with the amended thereto
up to 1999.

Chapter 301, LFN, 1990.

Chapter 406, LFN, 1990.

Commercial Companies Law 2001 of Bahrain.

Commercial Law of 1987 of Bahrain.

Companies Act (1913) of Bangladesh.

Companies Act (CA) 1965 of Malaysia.

Companies Act 1965 of Malaysia.

Companies and Allied Matters Act (CAMA) 1990 (as amended).
Companies Registration Act of 1983 of Bahrain.

Contracts Act of Malaysia 1950.

Court of Judicature Act 1964 of Malaysia.

Egyptian code. Article 76 of Commercial Law of 1987.

Federal Constitution of Malaysia 1957 (FC).

Financial Companies Act 1969 of Malaysia.

Financial Trust Law 2006 of Bahrain.
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Hire Purchase Act of Malaysia 1967 (Act 212).

Insurance Act 1963 of Malaysia.

Islamic Financial Service Act (IFSA) 2013.

Kuwait Commercial Companies Law (1960).

Law of Civil and Commercial Procedure of 1971 of Bahrain.

Law on the Establishment of the Bahrain Monetary Agency of 1973.
Malaysia Civil Law Act 1956.

National Land Code 1965.

Nigeria Banking Act 1969.

Nigeria Deposit and Insurance Corporation Act, 1988.

Others are Securities and Exchange Commission (SEC) Act, 1998.

Para 2 of Schedule 2 of the Real Property Gains Tax Act 1976.

Part V11, Chapter 1 of the CBA of Malaysia.

Practice Direction No.1/2003, paragraph 2.

Real Property Gains Tax Act 1979 (Act 169).

Rule 1.4(1) and (2) (e) - (f) CPR.

Rule 26.4 (1)-(4) CPR.

Rules of the High Court 1980 of Malaysia

Schedule 9, list | of Federal Constitution of Malaysia.

Schedule 9, list 1l of Federal Constitution of Malaysia.

Section 1 (2), Constitution of the Federal Republic of Nigeria (Promulgation) Decree,
1999.

Section 1(1) and (3), Constitution of the Federal Republic of Nigeria (CFRN), 1999.
Section 1.3.16 of the CBB Rule Book.

Section 73 (1) and (2) of the BAFIA 1989.

Section 124 (1) of Banking and Financial Institutions Act (BAFIA) 1989.
Section 124 (3) of the BAFIA 1989.

Section 124 (4) of the BAFIA 1989.

Section 124 (7) of the BAFIA 1989.

Section 126 of the FSA 2013 (Act 758) Laws of Malaysia

Section 13 of BOFIA, Cap. B3, Laws of the Federation of Nigeria 2004.
Section 138 of the IFSA 2013 (Act 759) Laws of Malaysia

Section 13A (1) of the IBA 1983.

Section 13A of IBA Amendment 2003.

Section 14 (1) (i) and (j), Banking Act 1969 of Nigeria.

Section 14 (2) (b), CFRN, 1999.

Section 14 (6) (c), Banking Act 1969 of Nigeria.

Section 14 of BOFIA, Cap. B3, Laws of the Federation of Nigeria 2004.
Section 147 (2) and 154 (1) CFRN, 1999.

Section 15(4) of the BOFIA Laws of the Federation of Nigeria 2004.
Section 16(1) of BOFIA, Laws of the Federation of Nigeria 2004.
Section 16(2) of BOFIA, Laws of the Federation of Nigeria 2004.
Section 16(B)(1) of the CBMA 1958.

Section 16, BOFIA (Amendment), 1998 (No. 38).

Section 16B of CBA 1958 of Malaysia.

Section 19 of the BNM/GPS1).

Section 2 (4) (a), Banking Act 1969 of Nigeria.

Section 2 (a)-(d), Central Bank of Nigeria (CBN) Act 1991 (No.24).
Section 2 of the IBA 1983.
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Section 2(1) of Bank and Financial Institutions Act (BAFIA) 1989.

Section 2(1) of BOFIA, Cap. B3, Laws of the Federation of Nigeria 2004.
Section 2(2) of BOFIA Laws of the Federation of Nigeria 2004.

Section 22(a) (i) and 23(b) (i) Banking Act, 1969 of Nigeria.

Section 23 of Law of the Federation of Nigeria, 2004.

Section 23(1) BOFIA, 1991 as amended.

Section 23(1) of the BOFIA (1991).

Section 23, Banks and Other financial Institutions Decree, 1991.

Section 230 of the Constitution of the Federal Republic of Nigeria 1999.
Section 232(1) of Constitution of Federal Republic of Nigeria 1999.
Section 237 of the Constitution of the Federal Republic of Nigeria 1999.
Section 239 of Constitution of Federal Republic of Nigeria 1999.

Section 242(2) (e) of the Constitution of the Federal Republic of Nigeria 1979.
Section 244 of the Constitution of the Federal Republic of Nigeria 1999.
Section 249 of the Constitution of the Federal Republic of Nigeria 1999.
Section 249(1) of the Constitution of the Federal Republic of Nigeria 1999.
Section 25, BOFIA, 1991 as amended.

Section 250(2) of the CFRN, 1999).

Section 250(3) of the CFRN, 1999).

Section 251(1) (d) of the Constitution of the Federal Republic of Nigeria 1999.
Section 254C of the Constitution of the Federal Republic of Nigeria 1999.
Section 255 of the Constitution of the Federal Republic of Nigeria 1999.
Section 255(1) and 270(1) of the CFRN, 1999).

Section 256(1) and 271(1) of the CFRN, 1999).

Section 256(3) and 271(3) of the CFRN, 1999).

Section 257(1) and 272 of Constitution of Federal Republic of Nigeria 1999.
Section 260 of the Constitution of the Federal Republic of Nigeria 1999.
Section 262 of Constitution of Federal Republic of Nigeria 1999.

Section 265 of the Constitution of the Federal Republic of Nigeria 1999.
Section 27 (1) (i) BOFID 1991 as amended.

Section 27 (i) CBN Act, 1991.

Section 27(1) (v), CBN Decree, 1991 as amended.

Section 270 & 280 of the Constitution of the Federal Republic of Nigeria 1999.
Section 270 of the Constitution of the Federal Republic of Nigeria 1999.
Section 270(1) of Constitution of Federal Republic of Nigeria 1999.
Section 272(1) of Constitution of Federal Republic of Nigeria 1999.
Section 275 of the Constitution of the Federal Republic of Nigeria 1999.
Section 277 of the Constitution of the Federal Republic of Nigeria 1999.
Section 28 (1) and 46(1), CBN Decree, 1991 as amended.

Section 28 of IFSA 2013.

Section 280 of the Constitution of the Federal Republic of Nigeria 1999.
Section 29 (1), BOFIA, 1991 as amended.

Section 29(g) and 39(6), CBN Decree, 1991 as amended.

Section 3 (5) (b) of IBA 1983.

Section 3 (5) (b) of the IBA 1983.

Section 3(1) & (2) of BOFIA Laws of the Federation of Nigeria 2004.
Section 3(1) of the Federal Constitution Malaysia.

Section 3(a) of the ADR Act 1998 of UK.

Section 30 (1) and (2) and 31 BOFIA, 1991 as amended.
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Section 31 of the IBA 1983

Section 32 BOFIA 1991, as amended.

Section 33 (1) (b) of the Central Bank of Nigeria Act 2007.

Section 33 BOFIA 1991, as amended.

Section 34 and 35 BOFIA, 1991 as amended.

Section 34 of the 1999 Constitution.

Section 36 and 59 BOFIA, 1991 as amended.

Section 37 (1) and (2) of the IBA 1983.

Section 37 (f), of IBA 1983.

Section 37 of the IBA 1983.

Section 37-41 and Section 30-38 BOFIA, 1991 as amended.

Section 38 (1) of the 1999 Constitution of Nigeria.

Section 39 (1) (a) and (c) CBN Decree, 1991 as amended.

Section 4 (5) CFRN, 1999.

Section 4(1), (2), (6), (7) and 12, CFRN, 1999.

Section 4(2) and (3) (a), CFRN, 1999.

Section 4(7) (a) and (b), CFRN, 1999.

Section 43 (1) (e), Banking Act, 1969 of Nigeria

Section 45 (1), CFRN, 1999.

Section 46 of the IBA 1983.

Section 50 of the IBA 1983.

Section 51-58 of CBMA 2009 (Act 701).

Section 52 BOFID, 1991, as amended.

Section 52(1) of IFSA 2013.

Section 56(1) of CBMA 2009.

Section 58 (2) and (3), CFRN, 1999.

Section 58 of the CBMA 2009.

Section 58, CFRN 1999.

Section 6 (1) of the Constitution of the Federal Republic of Nigeria 1999.
Section 6 of Constitution of the Federal Republic of Nigeria 1999.
Section 66 of the Contracts Act 1950 of Malaysia

Section 69 of Bank and Financial Institution Act (BAFIA) 1989.

Section 73 of BAFIA 1989.

Section 82A (3) (a—e) of the Banking Companies Ordinance (LVII of 1962) of
Pakistan.

Section 82A-G of the Banking Companies Ordinance (LVII of 1962) of Pakistan.
Section 9 (2) BOFID 1991 as amended.

Section 9(1) and (2) Banks and other Financial Institutions Decree (BOFID), 1991
(No. 25).

Section. 14(3) & (4) CFRN, 1999.

Section. 315 (4) (b), CFRN, 1999.

Section. 38 (1) of the CFRN 1999 and art.18 of UDHR.

Section. 4 (1)-(9), CFRN, 1999.

Section. 52 of the BOFID 1991.

Sections 23(1); 32(1); 52; 55(2); 59(1)(a); 61 of Banks and Other Financial
Institutions Act (BOFIA) 1991 (as amended).

Sections 51-58 of the CBA of Malaysia.

Stamp Act (SA) 1949.

Stamp Act 1949 (Act 378) of Malaysia.
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Stamp Duty (Exemption) (No 2) Order 2004.

Stamp Duty (Exemption) (No 3) Order 2004.

Stamp Duty (Exemption) (No 6) Order 2003.

Stamp Duty (Exemption) Order 1996.

Stamp Duty (Remission) (No 4) Order 1996.

Stamp Duty (Remission) Order 2004.

Subsection (3) (a) and (4) (a) of BOFIA Laws of the Federation of Nigeria 2004.
Subsection 16B(1) of the Central Bank of Malaysia Act 1958.
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LIST OF ABBREVIATIONS

AALCO Asian African Legal Consultative Organization

AAOIFI Accounting and Auditing Organisation of Islamic Financial Institutions
ABC Arab Banking Corporation

ADR Alternative Dispute Resolution

AFRC Armed Forces Ruling Council

AGC Audit & Governance Committee

AGM Annual General Meeting

BAFIA Banking and Financial Institutions Act

BB Bangladesh Bank

BBA Bay“ Bithaman Ajil

BCBS Basel Committee on Banking Supervision
BIMB Bank Islam Malaysia Berhad

BMB Banking Mediation Bureau

BNM Bank Negara Malaysia

BOD Board of Director

BOFIA Banks and other Financial Institutions Act
BOFID Banks and other Financial Institutions Decree
BOIC Bahrain Order in Council

CAMA Company and Allied Matter Act

CBB Central Bank of Bahrain

CBMA Central Bank of Malaysia Act

CBN Central Bank of Nigeria

CERT Centre for Research and Training

CFRN Constitution of the Federal Republic of Nigeria
CLJ Quarterly Law Journal

CPR Civil Procedure Rules

DCO Dominion, Colonial and Overseas

DFIA Development Financial Institutions Act 2002
FCT Federal Capital Territory

FMB Financial Mediation Bureau

FSA Financial Services Act

GCC Gulf Cooperation Council

HSBC Hongkong and Shanghai Banking Corporation
I- REIT Islamic Real Estate Investment Trust

IBA Islamic Banking Act.

IBF Islamic Banking and Finance

IBU Islamic Banking Unit

IDB Islamic Development Bank

IDR Islamic Dispute Resolution

IFls Islamic Financial Institutions

IFSA Islamic Financial Service Act

IFSB Islamic financial Services Board

[IFM International Islamic Financial Market

IFS Institutions Offering Islamic Financial Services
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LM
ILEA
IMB
I0SCO
KFH
KHCB
KLCMC
KLRCA
LFN
LRCICA
MIFC
MLJ
NIFI
OECD
OFlI
oIC
OMO
PLS
PPA
PSA
RPGTA
SAB
SAC
SAMA
SBP

SC

SEC

SG
SMC
SSB
TA
UAE
UBA
UDHR
UK

International Islamic Liquidity Management Corporation
Inner London Education Authority

Insurance Mediation Bureau

International Organisation and Securities Commission
Kuwait Financial House

Khaleeji Commercial Bank BSC

Kuala Lumpur Court Mediation Centre

Kuala Lumpur Regional Centre for Arbitration

Laws of the Federation of Nigeria

Lagos Regional Centre for International Commercial Arbitration
Malaysia International Islamic Financial Center
Malaysia Law Journal

Non-Interest Financial Institution

Organisation for Economic Co-operation and Development
Other Financial Institution

Organisation of the Islamic Conference

Open Market Operations

Profit and Loss Sharing

Property Purchase Agreement

Property Sale Agreement

Real Property Gains Tax Act

Shari‘ah advisory body

Shari‘ah Advisory Council

Saudi Authority Monetary Agency

State Bank of Pakistan

Shari‘ah Committee

Securities and Exchange Commission

Shari‘ah Governance

Supreme Military Council

Shari‘ah Supervisory Board

Takaful Act

United Arab Emirate

United Bank for African

Universal Declaration of Human Rights.

United Kingdom

UNCITRAL United Nations Commission on International Trade Law
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