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ABSTRACT

This research aims to explain the inheritance provisions related to pregnancy, compare
pregnancy inheritance across the four schools of thought, explain the impact of modern
medical developments, and examine how these provisions are applied in Malaysia,
particularly in the state of Terengganu. In this research, the researcher adopts four
approaches: First, the inductive approach, which is used to trace and collect both
classical and modern opinions found in heritage books or contemporary scholars' works
that address the issue, as well as decisions made by various jurisprudence academies
and conferences. This includes books, articles, and encyclopedias related to
contemporary medical developments that affect pregnancy inheritance. Second, the
analytical approach, which involves examining jurisprudential texts in classical and
contemporary jurisprudential books, to understand scholars' opinions. This also
includes their evidence on the topic of pregnancy inheritance, the procedures for
executing pregnancy inheritance cases in Terengganu and the impact of modern medical
developments such cases. Third, the comparative approach, which aims to compare the
opinions of scholars from the four schools of thought regarding pregnancy inheritance,
as found in the jurisprudential books, university research, journals, and articles, with
the views of contemporary scholars concerning the impact of modern medical
developments on pregnancy inheritance. Fourth, the field study, which constitutes an
important part of this research, as interviews will be conducted with key stakeholders
involved in the management and implementation of inheritance laws in Malaysia. These
interviews will be held with representatives from the Syariah Court in Terengganu and
Amanah Raya Berhad, who play vital roles in overseeing inheritance cases. The
researcher concludes the research with a set of findings: Islamic jurists agree that a fetus
in the mother’s womb is entitled to inheritance under two main conditions: it must be
present in the womb at the time of the deceased’s death and be born alive. However,
classical and contemporary scholars have differed in determining the maximum
duration of pregnancy. Classical jurists considered it to range between six months and
four years, whereas contemporary scholars, relying on modern medical science, limit it
to 330 days. In Terengganu, Syariah courts adopt systematic procedures to preserve
fetal inheritance rights. The research highlights the necessity of strengthening
collaboration between scholars and medical professionals, alongside developing more
precise judicial mechanisms, to ensure the consistent protection of fetal inheritance
rights in modern legal practice.
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Bentuk Afidavit

13. (1) Sesuata afidavit hendaklah dalam Borang MS 26,

(2) Wolwtpnpunswsebym(l).w&nmahbold:.mlm
budi bicaranys, menerima scsuatu afidavit walaupun terdapat apa-apa
ketakteraturan dalsm bentuknya.

Salinan dokumen hendakiah dilampirkan pada afidavit

114. (1) Salinan aps-apa dokumen yang hendak digunakan
berhubungan dengan sesuatu afidavit hendaklah dilampirkan pada (]
afidavit itu sebagni ekshibit.

(2) Sesuatu ekshidit pada sesuatu afidavit hendaklah dikenal pasti
meclalui perakuan orang yang di hadapannys afidavit itu diangkat
sumpah, dan perakuan itu hendaklzh dalam Barang MS 27.

Mecaolak afidavit

115, Mahkamah baleh mengikut budi bicaranyn menolak mana-mana
afidavit yang kandungannya sukar dibeca stag difahami, atsu yang
mpwmmw&-umwahﬁnmhnmnmmm
atau apa-apa kecacatan bentuk yang lain,

Pindaan

116. (1) Sesuata afidavit yang telah difailkan tdak boleh dipinda
kecuali bagi maksud membetulkan apa-apa kecacatan bentuk atau
kesilapan tulis,

{(2) Apa-spn pindaan yang dibuat di bawah subscksyen (1)
hendakiah dibuat melalui afidavit pembetulan dan hendaklah difailkan
scbelum perbicaraan.

(3) Suatu afidavit tambahan bolch difaitkan schelum perbicaraan.
Menfailkun afidavit

117, (1) Tiads afidavit boleh difailkan selepas perbicarasn dimulakan
kecuali dengan kebenaran Mahkamah,

(2) Tiada rayuan boleh dibuat terhadap keengganan Makkamah
-nmkmnbaikankwenamdibmhmbcksym(l).kmaliddm
Suatu rayuan terhadap prunmnkespachkuelmnhmya.
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Small Estates (Distribution) 9

*“Official Administrator” has the meaning assigned to it in the
Probate and Administration Act 1959 [Acr 97):

“penghulu”, with reference to Sabah and Sarawak, shall be
construed as a reference to a native chief by whatever style called;

“petition for distribution” means a petition for the distribution
of a small estate lodged under section 8:

“prescribed” means prescribed by regulations made by the Minister
under section 30;

“purchaser” means a person who, at the date of the filing by
himself, or by any other person, of a petition for distribution, is
in occupation of any land registered in the name of the deceased,
whether as sole proprictor or co-proprictor, by virtue of an agreement
for the sale of that land or any interest therein by the deceased to
himself or to any person through whom he claims;

“Registrar” means the Registrar of the High Court and includes
a Deputy Registrar, a Senior Assistant Registrar and an Assistant
Registrar of the High Court;

“Registrar of Titles” includes a Registrar or Assistant Registrar
appointed under section 3 of the Land Code of Sarawak [Cap. 81];

“State” includes a Federal Territory.

Parr 11
ADMINISTRATION OF SMALL ESTATES

Application of Part and definition of small estate

3. (1) This Part shall have effect throughout Malaysia.

(2) For the purposes of this Act a small estate means an estate
of a deceased person consisting wholly or partly of immovable
property situated in any State and not exceeding six hundred thousand
ringgit in total value,

(Proviso omitted by P.U. (B) 217/1974).

(3) For the purposes of this section the value of the property
comprised in an estate shall be deemed to be its value at the date
of the filing of a petition for probate or letters of administration
or lodging of a petition for distribution under this Act in respect
of the estate or, if more than one such petition has been filed or
lodged in respect of the same estate, at the date of the filing or
lodging of the earliest petition,

*NOTE - This definition has been deleted in Probate and Adminstration Act 1959 [Acr 97] and
has been rephiced by “Carporation™—see paragraph 2/a) and (b} [Act A92]. See also subsection
433), Public Trust Corporation Act 1998 [Acr 332)
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10 Laws of Malaysia Acr 98

(4) In ascertaining the value of the property comprised in an
estate no deduction shall be made on account of the debts of the
deceased but there shall not be included in the estate for those
purposes any property which the deceased held or was entitled to
as a trustee and not beneficially:

Provided that any land held in the name of the deceased by any
form of registered title shall be deemed to be part of his estate
whether subject to caveat or not unless the land is expressly registered
in his name as representative or as trustee or as guardian.

Jurisdiction in respect of small estates

4. (1) Save as in this Act otherwise provided no interest in any
small estate shall devolve on or vest in any person by virtue of
any instrument other than an order or grant made under this Act.

(2) The Collector of the district where the greater part in value
of the property is situated shall have exclusive jurisdiction to deal
with the distribution and administration of the whole estate wherever
situated:

Provided that the Director of Lands and Mines where all the
property is situated in one State or the Director General of Lands
and Mines where the property is situated partly in one State and
partly in another, may upon application duly made in that behalf,
order that any petition under this Act shall be heard and determined
by the Collector of any other district, notwithstanding that the
property in that district consists solely of movable property, whenever
it is made to appear that such an order will tend to the general
convenience of the parties or witnesses or is otherwise expedient
for the ends of justice; and the Collector shall thereupon have
exclusive jurisdiction to order distribution of the estate and, if
necessary, to grant letters of administration thercof.

(3) Any order made by the Director of Lands and Mines or the
Director General of Lands and Mines under subsection (2) shall
be final and not subject to any appeal.

(4) A copy ofany order made under subsection (2) shall be sent
to the applicant and to any Collector who in the opinion of the
Dircctor of Lands and Mines or the Director General of Lands and
Mines, as the case may be, is affected thereby.
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6 Laws of Malaysia Acr 300

“intestate” includes any person who leaves a will but dies intestate
as to some beneficial interest in his property;

“issue” includes children and the descendants of deceased children;

“parent” means the natural mother or father of a child, or the
lawful mother or father of a child under the Adoption Act 1952;

“Peninsular Malaysia" has the meaning assigned thereto in section
3 of the Interpretation Acts 1948 and 1967 [Act 388], and includes
the Federal Territory.

Law regulating distribution

4. (1) The distribution of the movable property of a person deceased
shall be regulated by the law of the country in which he was
domiciled at the time of his death.

(2) The distribution of the immovable property of a person
deceased intestate shall be regulated by this Act wherever he may
have been domiciled at the time of his death.

Persons held to be similarly related to deceased

5. For the purpose of distribution under this Act, there shall be
no distinction between those who are related to the deceased person
through his father and those who are related to him through his
mother, nor between those who are related to him by the full blood
and those who are related by the half blood, nor between those
who were actually born in his lifetime and those who at the date
of his death were only conceived in the womb but who have
subsequently been born alive.

Succession to intestate estates
6. (1) After the commencement of this Act, if any person shall

die intestate as to any property to which he is beneficially entitled
for an interest which does not cease on his death, such property

ARAY



YA AY A ddltl g, il By13) 09 1% el

28 Laws of Malaysia AKTA S05

(6) Before the Mufii makes a famwa, he may cause such studies or
research to be conducted as he may direct and a working paper

prepared.

Request for opinion from the Mufti

38. Notwithstanding any written law to the contrary, the Mufti shall
not be liable to be summoned to any civil court or Syariah Court to
give opinion or evidence relating to Islamic Law, but if in any court
other than a Syariah Court any question of Islamic Law calls for a
decision, that court may request the opinion of the Mufti on the
question, and the Mufti may certify his opinion to the requesting court.

Authorities to be followed

39. (1) In issuing any farwa under section 34, or certifying any
opinion under section 38, the Mufti shall ordinarily follow the
accepted views (gaul muktamad) of the Mazhab Syafie.

(2) If the Mufti considers that following the gaul muktamad of the
Mazhab Syafie will lead to a situation which is repugnant to public
interest, the Mufti may follow the gawl muktamad of the Mazhab
Hanafi, Maliki or Hanbali.

(3) If the Mufti considers that none of the gaul muktamad of the
four Mazhabs may be followed without leading to a situation which is
repugnant to public interest, the Mufti may then resolve the question
according to his own judgment without being bound by the gau/
muktamad of any of the four Mazhabs.
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Public Trust Corporation 17

the Corporation may apply to the Court to set aside the order
for the grant and to grant letters of administration of the estate
to itself,

Corporation may take possession of property

16. (1) The Corporation may, as soon as it learns on such
evidence as it deems sufficient that any person has died intestate
leaving property in Malaysia, forthwith take possession thereof
and provide for its safe custody until letters of administration
are granted by the Court.

(2) Any person who without lawful authority or excuse
removes or attempts to remove any portion of the property or
destroys, conceals or refuses to yield up the same, on demand,
to the Corporation, shall be guilty of an offence and shall, on
conviction, be liable to a fine not exceeding five hundred ringgit
or to imprisonment for a term not exceeding six months or to
both.

(3) No suit shall be brought against the Corporation or any of
its officers for anything done by the Corporation in relation to
any such property under the authority or execution or intended
execution of the powers vested in the Corporation by subsection
(1); but any person who is aggrieved thereby may make application
to the Court for redress.

Summary administration of movable property

17. (1) Whenever any person dies, whether testate or intestate,
leaving movable property in Malaysia and the Corporation is
satisfied after such investigation as it deems sufficient—

{a) that the total value of the property without deduction for
debts, but not including the value of any property which
the deceased possessed or was entitled to as trustee and
not beneficially, does not exceed six hundred thousand
ringgit; and

(b) that no person is entitled to apply to the Court for grant of
probate of will or no petition for letters of administration
is pending,
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Probate and Administration 37

or interest in respect of which the appropriation is made, if no such
appropriation had been made.

(7) If after any immovable property has been appropriated in
purported exercise of the powers conferred by this section, the
person to whom it was transferred or conveyed disposes of it or
any interest therein, then, in favour of a purchaser, the appropriation
shall be deemed to have been made in accordance with the
requirements of this section and after all requisite consents, if any,
had been given.

(8) In this section, a settled legacy, share or interest includes
any legacy, share or interest to which a person is not absolutely
entitled in possession at the date of the appropriation, also an
annuity, and “purchaser” means a purchaser for money or money's
worth.

(9) This section applies whether the dececased died intestate or
not, and whether before or after the commencement of this Act,
and extends to property over which a testator exercises a general
power of appointment, and authorizes the setting apart of a fund
to answer an annuity by mecans of the income of that fund or
otherwise, but is subject to section 60.

Power to appoint trustees of minor’s property

75. (1) Where a minor is absolutely entitled under the will or on
the intestacy of a person dying before or after the commencement
of this Act (in this subsection called “the deceased™) to a devise
or legacy, or to the residue of the estate of the deceased, or any
share therein, and the devise, legacy, residue or share is not under
the will, if any, of the deceased, devised or bequeathed to trustees
for the minor, the personal representatives of the deceased may
appoint a trust corporation or two or more individuals not exceeding
four (whether or not including the personal representatives or one
or more of the personal representatives). to be the trustee of the
devise, legacy, residue or share for the minor, and may, subject
to section 60, execute or do any assurance or thing requisite for
vesting the devise, legacy, residue or share in the trustee so appointed:
and on such an appointment the personal representatives, as such,
shall be discharged from all further liability in respect of the
devise, legacy, residue, or share, and the same may be retained in
its existing condition or state of investment, or may be converted
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38 Laws of Malaysia Acr 97

into money, and the money may be invested in any authorized
investment.

(2) Where a personal representative has before the commencement
of this Act retained or sold any such devise, legacy, residuc or
share, and invested the same or the proceeds thercof in any
investments in which he was authorized to invest money subject
to the trust, then, subject to any order of the Court made before
the commencement, he shall not be deemed to have incurred any
liability on that account, or by reason of not having paid or transferred
the money or property into Court.

Obligations of personal representative as to giving possession
of land and powers of the Court

76. (1) A personal representative, before giving an assent or making
a conveyance in favour of any person entitled, may permit that
person to take possession of the land, and the possession shall not
prejudicially affect the right of the personal representative to take
or resume possession, nor his power to convey the land as if he
were in possession thereof, but subject to the interest of any lessee,
tenant or occupier in possession or in actual occupation of the
land.

(2) Any person who, as against the personal representative,
claims possession of immovable property, or the appointment of
a receiver thereof, or a transfer or conveyance thereof, or an assent
to the vesting thereof, or to be registered as proprietor thereof,
may apply to the Court for directions with reference thereto, and
the Court may make such vesting or other order as may be deemed
proper, and the provisions of the Trustees Act 1949, relating to
vesting orders and to the appointment of a person to transfer or
convey, shall apply.

(3) This section applies whether the testator or intestate dies
before or after the commencement of this Act.

Power to postpone distribution
77. Subject to the foregoing provisions, a personal representative

is not bound to distribute the estate of the deceased before the
expiration of one year from the death,
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LAWS OF MALAYSIA
Act 346
WILLS ACT 1959

An Act relating to the law on wills.

[1 April 1960, LN. 55/1960]

Short title and application
L. (1) This Act may be cited as the Wills Act 1959,

(2) This Act shall apply to the States of Peninsular Malaysia
only.

Interpretation and application

2. (1) In this Act, unless there is something repugnant in the
subject or context—

“property” includes lands, leases, rents and hereditaments
corporeal, incorporeal or personal and any individual shares thereof
and any estate, right or interest therein or in relation thereto,
moneys, shares of Government and other funds, securities for
money, charges, debts, choses in action, rights, credits, goods and
all other property whatsoever which devolves upon the executor
or administrator and any share or interest therein and any contingent,
executory or other future interest:

“*Peninsular Malaysia” has the meaning assigned thereto in
section 3 of the Interpretation Acts 1948 and 1967 [Act 388], and
includes the Federal Territory of Kuala Lumpur;

*NOTE— ANl references w0 “West Malays ™ shall be constmed as references 00 “Penimsula Makiys ™
we the Interpretation (Amendment) Act 197 [Act AY9|, subsection 5(2).
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