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ABSTRACT

This study raises issues of Sukitk Negara (Indonesian sovereign sukitk) issued in
Indonesia which are captured from both legal and Shari ‘ah perspectives. This is based
on perceptions of legal and Shari ‘ah scholars in Indonesia. By employing a qualitative
research approach, this study collects relevant data through library study as well as
interviews. The interviews in particular are conducted with selected legal and Shari ‘ah
scholars in Indonesia, in addition to officers of Ministry of Finance of Indonesia
which is the main stakeholder for Sukitk Negara issuance. Three lists of questions are
designed for the interviews. One list is set to collect relevant information from the
Ministry of Finance which takes the main role in the issuance of Indonesian sovereign
sukitk. The second list deals with opinions and ideas of Shari‘ah scholars, and the
third list deals with those come from legal expertise background. The interviews are
conducted separately with participants, namely: three government officials of the
Ministry of Finance, two legal experts, two prominent Shari‘ah scholars of Dewan
Syariah Nasional - Majlis Ulama Indonesia (DSN-MUI), and one representative of
Badan Wakaf Indonesia (BWI) in connection to wagf investment in Sukitk Negara.
The findings are composed into three parts. The first part deals with the concept of
Indonesian sovereign sukiik in terms of definition, main elements in issuance, as well
as structures designed and developed by the Government of Indonesia as issuer. The
second part deals with legal framework of Sukitk Negara and legal issues that focus on
four main issues, namely: (i) legal conundrum in embracing of the Beneficial Right
concept, (ii) legal issues on SPV & Trustee of Sukuk Negara, (iii) legal arrangement
for Shari‘ah governance of Sukitk Negara, and (iv) legal protection for investment in
Sukitk Negara Instrument. The study acknowledges that the adoption of Beneficial
Right concept as well as SPV and Trustee authorized by Sukitk Negara Law 2008
needs to be further perfected. Also, the study finds that the mechanism of legal resolve
for the default case of Sukitk Negara needs to be ruled in Sukitk Negara Law 2008.
The third part especially deals with Shari‘ah framework of Sukitk Negara and
Shart ah issues that are condensed into three main issues, namely: (1) discussion on
Beneficial Right from Shari‘ah perspective, (i) Shari‘ah debate on Sukuk Negara
structure, and (iii) prospect for developing the Sukitk Negara structure. The study
concludes that the structure of Sukitk Negara contains a problem in term of similarity
with doubtful contract models in Islamic jurisprudence such as Bay ' al-Wafa’, Bay®
al-Istiglal, al-'Aqd al-Suriy, that involve al-Heyal (legal ruses) debated by Shari ah
scholars. In addition, the study also suggests the stakeholders to explore and design
other new structures for Sukuk Negara.



ol Lo
(Bngylly O (gygliin on LB LSt ] 3 B S AS0a1)

o) O (st n LhlE F ) Leistl (3 Sl aasS) ASal L auhall eds
I o i) 3 B slodey 05U clids e o des oAUl L dag,illy sy
gt el ode poi ((Qualitative Research Method)  Jusdl ool coudl mgie plisend
G s iUl Bl slde e el e SOLLEMy S anhall B e el Sleglald
sda ol 3 At Bl dolo Agh A ) A b)) AW Bl dgges ] BLEYL Lisi]
S P AP S PN I P/ JPORP ST T IN U ESN] P PR POUORS IV [ FFL N L PO
gl )T Jalid ponas 2l 23EG  S K odn Jlo) (3 e el o I A B)le e LI
Bl l) s Gy L] 3 B slede JISGlg o7 gl 2L 2asldlly (i i) 2dl) e Vggls )
& ) olially cCapnd) S B W) B S S8 psgie SV s Dol sl A0 e
G LY gl G el L jaallS d s Y1 20,5 LB psbg Lteens &) JSLA U] BLYL ¢ sl
&5 3 e A (D) 1y ey Wl dnl e S5 & s Lladlly ded s bY) eSS0l
ol @ (Trusteey LY gy (SPV) aold §jaall a5ally ailed) 2550 Glad) (2) dnid) 3> pyedo
@ lemad Ll Rkt (4 5 e, i)l LSl gl i) 2l (B) s g Y) B S HSLa))
Ball aa)l Sy Aaid) 5 psgde &5 0L Anlll aSE gl L LT e sl Y) 2 S 4,1
AeaS e dpe ) it 2008 e s Y1 2esSH 3K 056 (ot e M LY Lgy 2ol
i S S8l 2ol Al sl AT OF ) Gal ol mils oy (U35 ) wlayy
LY ol (K gl I e LT L2 gSA SSall 056 (8 g (&.4 O % sy 3!
Baitl) 3 223le (1) 1y At LLa®ll 30 e 355 3 gl Lliadlly feni i) GnySCb1 25l
I8l ISr B 128 (3 ¢ kdl) Juomll 5l) S8 s wslie (2) (DY) il el
i ISl JKn oy WLas Al OF ) o) il coals cigddl Lladll gl L
ety cgppall daally (IDaze¥l g sBll ay J2aST oSl addll (3 BSSCEl ghall 23U e B g Y

e gl Y B S SSall (ol B ST maty SLaSanl Al ll 5 dng 2l slade Wsl 5l

i



APPROVAL PAGE

The thesis of Rio Erismen Armen has been approved by the following:

e
Engku Rabiah Adawiah Engku Ali
Supervisor

PR,

Mustafa Omar Mohamed
Co-Supervisor

Aznan Hasan
Internal Examiner

Mohamad Sabri Haron
External Examiner

Amir Shaharuddin
External Examiner

Akram Zeki Khedher
Chairman

i1



DECLARATION

I hereby declare that this thesis is the result of my own investigations, except where

otherwise stated. I also declare that it has not been previously or concurrently

submitted as a whole for any other degrees at IIUM or other institutions.

Rio Erismen Armen

19 April 2021

SINAtUIe ...cceeeveeiirieiinieeiceee Date ...oooveeviiiieeeeeeee,

v



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND AFFIRMATION
OF FAIR USE OF UNPUBLISHED RESEARCH

SOVEREIGN SUKUK IN INDONESIA:

AN ANALYSIS OF THE ISSUES FROM LEGAL AND SHARI ‘AH
PERSPECTIVES

I declare that the copyright holders of this thesis are jointly owned by the student and ITUM.
Copyright © 2020 Rio Erismen Armen and International Islamic University Malaysia. All rights
reserved.

No part of this unpublished research may be reproduced, stored in a retrieval system,
or transmitted, in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without prior written permission of the copyright holder except
as provided below.

1. Any material contained in or derived from this unpublished research may be
used by others in their writing with due acknowledgement.

2. IIUM or its library will have right to make and transmit copies (print or
electronic) for institutional and academic purposes.

3. The IIUM library will have the right to make, store in a retrieval system and
supply copies of this unpublished research if requested by other universities
and research libraries.

By signing this form, I acknowledged that I have read and understand the ITUM
Intellectual Property Right and Commercialization policy.

Aftirmed by Rio Erismen Armen

19 April 2021

Signature Date




ACKNOWLEDGEMENTS

Alhamdulillahirabbil ‘alamin, 1 had completed and fulfilled requirement for the
degree of Doctor of Philosophy in Islamic Banking and Finance. First and foremost, I
would like to express my deepest gratitude to Allah Almighty, Who has bestowed His
blessings, strengths, and assistances in which I can complete this long journey thereof.
Furthermore, blessings and greetings to our beloved Prophet Muhammad p.b.u.h. who
taught us Islam, and became the role model for us to always make sacrifices and
contributions for Islam and the Ummabh.

My special appreciation from my deepest heart goes to my sincere and
professional supervisor Prof. Dr. Engku Rabiah Adawiah Engku Ali, for the
extraordinary direction, patience, enthusiasm, motivation, and knowledge during this
research. I cannot imagine completing my Ph.D without her enlightening support. I
also owe the same debt to my co-supervisor Assoc. Prof. Dr. Mustata Omar Mohamed
where his extraordinary support and motivation made me able to complete this study. I
also express thanks the doctoral examination committee for their valuable comments
and input. May Allah Almighty give a reply for their sincere, very valuable and
ongoing support.

My honest gratitude also goes to the [IUM Institute of Islamic Banking and
Finance, all the lecturers, and staffs who patiently assisted and served all of the
students in this institute. Also, my sincere gratitude is to STEI SEBI in Depok (West
Java, Indonesia), the Ministry of Finance of Indonesia (Directorate of Islamic
Financing), and National Shari‘ah Board of Indonesian Ulema Council (DSN-MUI)
for facilitating me in the data collection to complete this research. As well, the
appreciation goes to BAZNAS (Indonesian Amil Zakat National Agency) which has
provided the scholarship for this study.

Moreover, I would also like to express my sincere gratitude to my teachers and
colleagues during this Ph.D journey, namely Assoc. Prof. Dr. Teddy Surya Gunawan,
Assoc. Prof. Dr. Ali Sophian, Dr. Yose Fahmi Beys, Dr. Muhammad Abduh, Eng.
Taufik Subhi Ahmad, and all other colleagues that I cannot mention them one by one.
Your prayers and supports are very valuable in supporting me and family during this
memorable journey.

Last but not least, the genuine thankfulness is to my parentages, Maidarlis,
Armen, Safrizal, and my beloved grandmother, Roslina, for their upbringing,
affection, and patience in raising me and my siblings. For my beloved wife, Dewi
Damayanti, S.Psi., and my childrens, Abdullah Akif Hasanain, Abdurrahman Abid
Hasanain, and Muhammad Fadhli al-Tsabit; I would like to express that I really love
all of you to cheer on me and patiently go together with me during this long journey.
May Allah bless all of us, and make us the useful persons for this beloved religion,
homeland, nation, and the Ummah. Amen ya Rabbal ‘Alamin.

vi



TABLE OF CONTENTS

ADSITACE e 1
ADSITACt 11 ATADIC ... 1
DECIATAION ..ot v
CopPYIIEIE PAZE....oeiieiie e A\
AcknOWledgeIments ............ooiiiiiii e Vi
Last of Tables ... X1
Last Of FIGUIS ..o e X1
List 0f ADDIEVIAtIONS ......cooiiiiiiiiii e X1il
LSt OF STATULES ..ottt X1v
CHAPTER ONE .....uouuiiiuineininnninsnissensansssisssssssssssssssssssssssssssssssssssssssssssssssssssssassssssss 1
INTRODUCTION Maoessssserusesiosassonsanssusssrussess 1
1.1 BACKGROUND OF THE STUDY vttt 1
1.1.1 State Budget Deficit in INndONEsia ..........ccceeruveeiieenieiiieiieeieeeie e 1

1.1.2 Financing the State Budget Deficit in Indonesia .........c.cccoceeverviinienenncnnne 5
1.1.2.1 Financing the Budget Deficit Using Government Securities................. 8

1.1.2.2 Financing the Indonesian Budget Deficit Using Sukiik: Current Issues 9

1.2 STATEMENT OF THE PROBLEM ......cccoooiiiiiiiiniiiieeeeeee e 16
1.3 RESEARCH OBJECTIVES.......ioiieeeeee et 28
1.4 RESEARCH QUESTIONS .....ooiiiiiiiiieeee et 28
1.5 SIGNIFICANCE OF STUDY ..ottt 29
1.5.1 Contribution to Knowledge.........ccceeviiiiiiiiiiiiieiieceeceeee e 29
1.5.2 Contribution t0 PractiCes..........covuieriiiiiiiiiiniiieeieeieesie et 29
1.5.3 Contribution to Policy and Regulation...........c..cccceeeeiviiniieeniiiiiecieeeee, 30

1.6 SCOPE AND LIMITATION OF STUDY ..c.ovoiiieiiiieieieeeeeee e 30
1.7 ORGANIZATION OF THE STUDY ...ceeiiiitieiieiesieeeeeeeeee e 31
CHAPTER TWO ...uucuiiiiuinniceicensuissnssesssnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 35
LITERATURE REVIEW 35
2.1. INTRODUCTION ...ttt ettt sttt st sae e 35
2.2 CONCEPT OF SUKUK NEGARA INDONESIA .........ocoovvvrerrrrrrrrreninnns 35
2.2.1 Definition of Sukitk Negara Indonesia.................cccccoueeeveveecveencvnenereeane 35
2.2.2 The Components Constructing Sukitk Negara Indonesia ........................... 37
2.2.2.1 The Government of Indonesia as Originator/Obligor ............cccueeen.ee.. 37

2.2.2.2 Sukitk Negara Holders or INVESLOTS .........coveeiieniiiiieiiieieesieeieee 40

2.2.2.3 Underlying Asset of Sukitk Negara Indonesia or al-Ma ‘qud “Alaih ... 43
2.2.2.3.1 State-Owned Assets (Barang Milik Negara) ..............ccccoeeuvenen. 44

2.2.2.3.2 The Government Projects ........cccvuvrevieeeiiieeiiieeieeeieeeiee e 46

2.2.2.4 Islamic Contracts Used in Sukitk Negara Issuances .............ccccceenn.n. 47

2.2.2.5 Special Purpose Vehicle (SPV) and Trustee........cccoveeevveeeciveencieeennnenn. 50
2.2.2.5.1 SPV of Sukitk Negara Indonesia.................cccccoeecueeeeescueesnennnnn. 50

vil



2.2.2.5.2 Trustee (Wali Amanat) of Sukitk Negara Holders ........................ 51

2.2.3 Structures of Sukitk Negara INdonesia.................cccoecveeeeeceveeeencneesnennnnns 52
2.2.3.1 ljarah Sale and Lease Back Structure............cccoeeevveeecieeccieeeeeeen 54
2.2.3.2 [jarah Al-Khadamat StruCture .............ccceveeeiiienieeiiienieeeeeie e 56
2.2.3.3 ljarah Asset to be Leased Structure..........ccceeevveeecieeecieeeeeeeiee e 58
2.2.3.4 Wak@lah STHUCKTUTE..........ccueeiuirieiieieeieeie ettt 62

2.3 UNCOVERING OF LEGAL AND SHARI‘AH ISSUES........cccceoeeeireeererenne. 65

2.3.1 Legal Issues of Sukitk Negara INdonesia ...............cc.ccueecueeceveeeencueesinennnnns 66
2.3.1.1 Complexity in Adoption of Beneficial Right Concept......................... 67
2.3.1.2 Review on Adoption of SPV and Trustee Concepts..........ccccveeeveennnnne 70
2.3.1.3 Review on Shari ‘ah Governance of Sukitk Negara Issuance .............. 73

2.3.2 Shari ‘ah Issues of Sukitk Negara Indonesia ................cccoeceveeeencueeneennnnns 76
2.3.2.1 Review on Common Shari ‘ah Issues Related to Sukitk in General ..... 77
2.3.2.2 Ownership and Beneficial Ownership in Shari ‘ah Perspective........... 81
2.3.2.3 The Similarity of Sukitk Negara Structure with Bay “al-Wafa' ........... 85

2.4 SUMMARY ...ttt sttt sttt 87
CHAPTER THREE .89
RESEARCH METHODOLOGY - F— 89

3. T INTRODUCTION . ...ttt ettt ettt ettt eneas 89

3.2 RESEARCH DESIGN .....cciiiiiiiiiieieieee ettt 89

3.2.1 Employing the Qualitative Design and Its Rationale............ccccccevuereennne. 90

3.2.2 Exploratory Qualitative Research Design..........ccccceeveiiiiieiiiniiieniiiieeee 91

3.3 LIBRARY RESEARCH & SEMI-STRUCTURED INTERVIEW.................... 92

3.3.1 Population, Sample Size and Sampling ...........cccoeceevieiiieiiiiniiineiieeee 93

3.3.2 Interview INSTIUMENT ......coouiiiiiiiiiiieiceieeceee e 94

3.3.3 Data ANALYSIS .o.veevieiiiiieiieieitee ettt 95

34 SUMMARY .ottt ettt ettt et 96
CHAPTER FOUR BB e cveecroseniuarsasesrussessaroses 98
CONCEPT, ISSUANCE, LEGAL FRAMEWORK, AND LEGAL ISSUES OF
SUKUK NEGARA INDONESIA............. 98

4.1 INTRODUCTION......coutiitiiiniteitetentest ettt sttt st s 98

4.2 DISTINCTNESS OF SUKUK NEGARA INDONESIA ........coooeeeeeeerenrnne 99

4.2.1 Definition of Sukitk Negara Indonesia...............c..ccccoccvvvevenvinenninnecnnnnn 99

4.2.2 Comparison Between Sukiitk Negara and Surat Utang Negara................ 103

4.3 ISSUANCES OF SUKUK NEGARA INDONESIA..........ocovueeeaiaieesiannnn 108

4.4 LEGAL FRAMEWORK FOR SUKUK NEGARA .......ccoovververrrrrrrrnnn 119

4.4.1 The Constitution of INdONEsia.........c.covuiriiiiiiiiiiiiiiieieeeeeee e 121

4.4.2 Law No. 19 of 2008 on Sukithk Negara...............ccccoeecueecvenceeeseenineneane 123

4.4.3 Supporting Regulations..........ccceeeeveeiiiieeriieeiiie e sieeeevee e 126

4.5 LEGAL ISSUES OF SUKUK NEGARA INDONESIA ..........cocovvrerrrrnrnnn 128

4.5.1 Legal Conundrum in the Adoption of Beneficial Right............................ 128

4.5.1.1 Complexity in Adoption of Beneficial Ownership .............cccceeueenneee. 129

4.5.1.1.1 The Essence of Beneficial Ownership in Common Law System 129

viil



4.5.1.1.2 Analysis of Beneficial Ownership in Indonesian Legal Perspective

.................................................................................................................... 132

4.5.1.2 Disharmony between Laws Related to Sukitk Negara Indonesia ...... 141

4.5.2 Issues Related to SPV and Trustee of Sukitk Negara Indonesia............... 145

4.5.3 Examining the Shari ‘ah Governance for Sukitk Negara Issuance............ 149

4.5.4 Legal Protection for Investment in Sukitk Negara Instrument.................. 152

4.6 SUMMARY ..ottt sttt ettt et sseesneeaeeneas 158

CHAPTER FIVE ... 161

SHARI AH FRAMEWORK & SHARI ‘AH ISSUES OF SUKUK NEGARA

INDONESIA ...uauuoaeannnenvinvnssensaissesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 161

S.TINTRODUCTION. ...ccciitiiiiiieriteieetesttete ettt st sttt saeens 161

5.2 SHARI‘AH FRAMEWORK & FATAWA FOR SUKUK NEGARA................... 162

5.2.1 Shari ‘ah Framework for Sukith Negara ..............cccoeevevceeecvenceeecrienneannnnn 162

5.2.2 Fatawa of DSN-MUI on Sukiik Negara Indonesia.................c..cccoecu..... 165

5.3 SHARI ‘AH ISSUES RELATED TO SUKUK NEGARA STRUCTURES ........ 170

5.3.1 Ownership and Beneficial Ownership from Shari ‘ah Perspective........... 170

5.3.1.1 Bases of Ownership in Shari ‘ah Perspective........ccceeevevveecreeneeennen. 170

5.3.1.2 Types of Ownership & Their Suitable Transactions.............ccccceuen. 172

5.3.2 Shari ‘ah Debate on Sukithk Negara Structure ............ccceeeeveeevceeeencreeenineennns 175
5.3.2.1 Analysis on Similarity of Sukitk Negara Structure with Bay * al-Wafa’

........................................................................................................................ 176

5.3.2.2 Sukitk Negara: Al- 'Aqd Al-Siriy and Al-Hilah Al-Muharramah? ..... 179

5.3.3 The Prospect of Murabahah Scheme in Sukitk Negara Issuance ............. 186

5.4 SUMMARY ..ottt sttt sttt e et e s e s e enaesseensaesnenneenes 193

CHAPTER SIX ....coovevvurnrunseesuncnnens - E— 195

INTERVIEW: FINDINGS AND ANALYSIS........... . 195

6.1 INTRODUCTION....c..iiiiiiiiiiinitieeiteettete ettt 195

6.2 INTERVIEW ..ottt s 195

6.2.1 Interview INtrument ...........cocceeiiiiiiieiiieiee e 195

6.2.2 Period of the Conducted INterview ...........ccccevveeniiniiinicnieiniceceeceen 200

6.2.3 Profile of The Participants Interviewed ...........cccoeoveeiiiiniiiiiiniiieieieee. 201

6.3 FINDINGS AND ANALYSIS ..ottt 204

6.3.1 Issues/Themes Classification and Compilation ...........ccccceceevueeiininicnnen. 204

6.3.2 Findings in the Concept of Sukitk Negara and Its Actual Practice........... 205

6.3.2.1 Issuance of Sukitk Negara Ijarah Sale and Lease Back..................... 206

6.3.2.2 Issuance of Sukitk Negara ljarah al-Khadamat.................................. 210

6.3.2.3 Issuance of Sukitk Negara Ijarah Asset to be Leased........................ 212

6.3.2.4 Issuance of Sukitk Negara Wakalah Bil Istithmar ........................... 214

6.3.2.5 Cooperation on Wagf-Linked Sukiik between BWI and MFI ............ 217

6.3.3 Findings in the Legal Issues of Sukitk Negara Indonesia and Analysis ... 219

6.3.3.1 Legal Conundrum in Embracing of Beneficial Right ........................ 220
6.3.3.1.1 Synchronization of Beneficial Right in Indonesian Legal System

.................................................................................................................... 221

6.3.3.1.2 Disharmony between Laws Related to Sukiik Negara Issuance . 225

X



6.3.3.2 Legal Issues Related to PPSN as SPV and Trustee .........ccceeeenveeneee. 230

6.3.3.3 Enhancing the Shari ‘ah Governance of Sukiik Negara ..................... 233

6.3.3.4 Legal Protection and Case of Default in Sukitk Negara Investment.. 236
6.3.4 Findings in the Shart ‘ah Issues of Sukitk Negara Indonesia and Analysis

............................................................................................................................ 238
6.3.4.1 Sale and Purchase on Beneficial Right from Shart ‘ah Perspective... 238

6.3.4.2 Shari ‘ah Debate on Sukitk Negara Structure ...........cccecvveeeevveeeveeennee. 241

6.3.4.3 Prospect for Developing the Sukitk Negara Structure ....................... 244

6.4 SUMMARY ..ottt ettt e st saeeneenseensesneens 245
CHAPTER SEVEN ..249
CONCLUSION & RECOMMENDATIONS 249
7. 1T INTRODUCTION......coiiieiieiecieeeeeeteie ettt seaesse e esseensesseens 249
7.2 MOTIVATION AND OBJECTIVES OF THE STUDY ...coooveieieiiieieeen 249
7.3 CONCLUSIONS OF THE STUDY ...oviiiiiiieeieieeieeeeeeie et 252
7.3.1 Concept of Sukitk Negara Indonesia and Its Actual Issuances................. 252
7.3.2 Legal Issues of Sukiik Negara Indonesia .................c.cccocueeeecuenecnencucnnnn. 254
7.3.3 Shari ‘ah Issues of Sukitk Negara Indonesia .................ccccvveveueecrvennnnen. 256

7.4 IMPLICATION OF THE STUDY ...ooitiiiieieeieeee ettt 258
7.5 LIMITATION OF THE STUDY & SUGGESTIONS.....ccciiiiieiinieneeieeene 260
7.5.1 LIMITATION ...ttt ettt sttt ettt et e st e e b e seeeeaneas 260
7.5.2 Suggestions for Future Studies .........c.ccoecvieviiiiiiiniieiiecieeeeeeeeeee e 261
REFERENCES.........enieverrensunens " . J 262




LIST OF TABLES

Table No. Page No.
1.1 Overview on the Financing Instruments Used 7
1.2 Outstanding Values of Sukitk Negara and SUN 12
4.1 Dissimilarities between Sukitk Negara and SUN 104
4.2 Summary of Indonesian Islamic Treasury Bills (SPN-S) 110
4.3 Summary of Islamic Fixed Rate Sukitk Negara 112
4.4  Summary of Sukitk Dana Haji Indonesia 113
4.5 Summary of PBS Sukitk Negara 114
4.6  Summary of Sukitk Negara Ritel 115
4.7  Issuances of Sukitk Negara Ritel 2009-2015 116
4.8 Summary of Sukitk Negara Indonesia 117
4.9 Issuances of Sukitk Negara Indonesia, 2009-2015 118
6.1 General Information on Sukitk Negara Indonesia 196
6.2  List of Questions Related to Legal Matters 197
6.3 List of Questions Related to Shari ‘ah Matters 199
6.4  Characteristics of the Interviewees 202

X1



Figure No.

Figure 2.1
Figure 2.2
Figure 2.3
Figure 2.4
Figure 4.1
Figure 5.1
Figure 5.2
Figure 5.3
Figure 5.4

Figure 6.1

LIST OF FIGURES

Structure of Sukitk Negara Ijarah Sale and Lease Back
Structure of Sukitk Negara Iljarah Al-Khadamat
Structure of Sukitk Negara Ijarah Asset to be Leased
Structure of Sukiik Negara Wakalah

The Hierarchy of Legal Framework

The Main Principles in Sukitk Issuance

Structure of Initial Murabahah Sukik

Murabahah Sukitk Using Bay * al- ‘Innah Scheme
Murabahah Sukitk Using Tawarrug Scheme

Cooperation on Wagf-Linked Sukiitk Negara

xii

Page No.

54
57
59
62
120
163
189
191
192

218



LIST OF ABBREVIATIONS

AAOIFI Accounting & Auditing Organization for Islamic Financial Institutions
ADB Asian Development Bank

AH After Hijri (Islamic Calendar)

ANP Analytic Network Process

APBN Anggaran Pendapatan dan Belanja Negara

BMN Barang Milik Negara (State-Owned Assets)

BPK Badan Pemeriksa Keuangan (Audit Board of Indonesia)
BWI Badan Wakaf Indonesia

DPR Dewan Perwakilan Rakyat

DSN-MUI  Dewan Syariah Nasional Majlis Ulama Indonesia

GDP Gross Domestic Product

IDB Islamic Development Bank

IDR Indonesian Rupiah

IFR Islamic Fixed Rate

IMF International Monetary Fund

IFSB International Financial Services Board

PO Initial Public Offering

ISRA International Shari ‘ah Research Academy for Islamic Finance
KUHPer Kitab Undang-undang Hukum Perdata

MFI Ministry of Finance of Indonesia

MYR Malaysian Ringgit

NRGI Natural Resource Governance Institute

ORI Obligasi Ritel Indonesia (Indonesian retail bonds)

OJK Otoritas Jasa Keuangan (Financial Service Authority)
PBS Project Based Sukiik

PBUH Peace Be Upon Him

PPSN Perusahaan Penerbit Sukiitk Negara

SUN Surat Utang Negara (Indonesian sovereign bonds)
SBSN Surat Berharga Syariah Negara (Indonesian sovereign sukiik)
SPN Surat Perbendaharan Negara (Indonesian treasury bills)
SDHI Sukitk Dana Haji Indonesia

SPV Special Purpose Vehicle

SCM Securities Commission Malaysia

SAC Shari ‘ah Advisory Council

SSB Shari ‘ah Supervisory Board

USD United States Dollar

UuUD Undang-Undang Dasar (Constitution)

xiil



LIST OF STATUTES

Constitution of Indonesia (Undang-Undang Dasar or UUD 1945)

Law No. 19 of 2008 on Surat Berharga Syariah Negara

Law No. 1 of 2004 on Perbendaharaan Negara

Law No. 20 0f 2007 on Perseroan Terbatas

Law No. 5 of 1960 on Peraturan DasarPokok-Pokok Agraria

Law No. 8 of 1995 on Pasar Modal

Regulation of Government of Indonesia No. 40 of 1996 on Hak Guna Usaha, Hak
Guna Bangunan dan Hak Pakai Atas Tanah

Regulation of OJK No. 18 of 2015 on Penerbitan dan Persyaratan Sukuk
Regulation of OJK No. 16 of 2015 on Ahli Syariah Pasar Modal

Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.
Fatwa of DSN-MUI No.

69 of 2008 on Sukiik Negara

70 of 2008 on Metode Penerbitan Sukitk Negara

72 of 2008 on Sukitk Negara Ijarah Sale and Lease Back

76 of 2010 on Sukitk Negara ljarah Asset to be Leased

95 of 2014 on Sukiik Negara Wakalah

32 of 2002 on Obligasi Syariah

33 of 2002 on Obligasi Syariah Mudharabah

40 of 2003 on Pasar Modal dan Pedoman Umum Penerapan

Prinsip Syariah di Bidang Pasar Modal

Fatwa of DSN-MUI No.

59 of 2007 on Obligasi Syariah Mudharabah Konversi

Xiv



CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE STUDY

1.1.1 State Budget Deficit in Indonesia

The Government of Indonesia is forced to employ the budget deficits in the last few
years to finance the huge countrys’ spendings. The budget deficits could be seen in
the annual Indonesian State Budget (hereinafter referred to Anggaran Pendapatan dan
Belanja Negara or APBN ) since 2001 (Faculty of Economic and Business, Gadjah
Mada University, 2014). The reports on the state budget by the Ministry of Finance of
Indonesia (hereinafter abbreviated as MFI) shows the upward trend for the nominal
value of budget deficit in Indonesia every year untill now. The deficit reached
IDR40.5 trillion (approximately US$3.1 billion) or around 2.46% of Indonesian GDP
in 2001, and further increased to IDR269.4 trillion (approximately US$20.7 billion)'
or 1.81% of GDP in 2018 (MFI, 2019).

The deficit is driven by the situation where the government had failed to boost
the revenues to match the planned state expenditures due to the economic crises,
among others. The economic crisis that hit Asian countries in 1997, and followed by
the global economic reccesion in 2008, had disrupted the economic growth in
Indonesia (Sawitri, 2006). The deficit is aggravated by economic crisis in 1997 (also

followed by political instability in 1998-1999?) and global recession in 2008.

! Using the exchange rate of US$ 1,- equal to IDR 13.000,-.

2 Economic crisis which hit Asian countries in 1997 contributed to trigger political unrest in Indonesia
and caused the resignation of President Soeharto who ruled Indonesia for over than 30 years.



According to Kunarjo (2001), several reasons cause the budget deficit in
Indonesia, namely: (i) the high cost of infrastructure development; (ii) low per capita
income; (iii) low exchange rate of Indonesian Rupiah denomination to foreign
currencies, especially US Dollar; (iv) the rising expenditures due to economic crisis;
(v) tax collection as primary state revenues does not reach the target that was planned;
and (vi) the increases of state expenditures due to inflation. Apart from the reasons
mentioned by Kunarjo above, the state budget deficit in Indonesia is also caused by
corrupt behaviour and inefficiency in the budget management (Fajar Online, 2016).
According to a research by Economic Laboratory of Gadjah Mada University (2016),
the state loss due to corruption crimes in the period of 2001-2015 reached IDR 203.9
trillion (Beritagar, 2016).

The annually budget deficit definitely will imply the increase of government
debt as it is the main instrument in financing the state budget deficit in Indonesia. In
this regard, the total of Indonesian government debts increase year by year. In 2014,
the total debts are IDR2,608.78 trillion, and the figure continues rising to reach
IDR3,165.13 trillion in 2015, IDR3,466.96 trillion in 2016, IDR3,938.45 trillion in
2017, and IDR4,418.30 trillion in 2018 (MFI, 2019).

Nevertheless, a question arises on how Islamic perspective deals with the
budget deficit discourse. At least, there are two points related to how the budget
deficit is perceived from the Islamic perspective. Firstly, it should be understood that
there is no substantial difference to understanding the state budget deficit from either
the Shari ‘ah perspective or conventional economic, especially in term of definition.
The term refers to the weakness in the balance of public finance indicating the deficit
of revenues to finance the expenditures spent (Aljazeera, 2016). This supposition is

also empathized by Chen (1984) and Kettl (1992) as quoted by Luo and



Golembiewski (1996) whose state that there are no significant differences in the way
the oriental and western scholars generally define budget deficits. Nevertheless, Islam
prefers the concept of balanced state budget, or even surplus state budget as a reserve
for expenditures in the next budget year (Ibrahim, 1980). The opinion stresses that a
balanced state budget will not cause the state to use exceptional ways to finance the
budget deficits, such as by incurring debt or other means.

Secondly, although giving emphasis to balance or surplus state budget, it does
not mean that public borrowing indicating the problem of budget deficit had never
been encountered in the history of Islamic government. A research conducted by
Siddiqi (1992) finds a number of public borrowings during the rule of the Prophet
(PBUH) and Islamic governments afterwards. Siddiqi finds six cases of public
borrowing by the Prophet (PBUH) in his capacity as a leader and a head of Islamic
government in Medina. One of them is to meet the requirements of jihad as mentioned
by Ibn Hisham (demised 218 A.H) in his Kitab al-Sirah al-Nabawiyah. This occurred
on the eve of the battle of Hunayn in the 8th year after Hijrah. In this case, the Prophet
(PBUH) borrowed from a non-Muslim without any kind of compensation nor
coercion.

The other case is that of borrowing a substantial sum of money from a Muslim
individual also for financing the Hunayn battle, as narrated by Ibn Majah (demised
273 AH) in his Kitab al-Sunan. There is also a case of borrowing a camel of a
particular age as reported in a hadith. Repayment was made from the camels collected
in zakah, which rules out the possibility of the loan being in the Prophet's personal
capacity since he was barred from zakah. Siddiqi (1992) highlights a comment by Ibn
Hajar al-Asqalani on a version of the same hadith in Kitab Sahih al-Bukhari, that the

debt was most probably incurred for helping somebody to meet his basic needs. In this



regard, the Prophet (PBUH) borrowed to fulfill a public need that he intended to repay
from zakah asset to be received in the future (Siddiqi, 1992).

The cases of public borrowing in Islam accentuate that the budget deficit
problem might be faced by the Islamic government that might be caused by certain
circumstances such as economic crisis, wars, natural disasters, etc. In this situation,
the government should find the solution to overcome critical problems, including the
budget deficit. According to al-Burnt (1983), the government should find ways to
provide the basic needs of the people such as food and energy. If the state revenues
are not sufficient to finance them, the government should seek additional funds which
are in accordance with the principles of Shari‘ah. Some of Islamic legal maxims
(%ae8d)) 21 8ll) govern the emergency situation like: ‘harm should be removed’ ( o=l
J\w). It also should be noted that the borrowings from the public as recorded in the
cases above were done without usury (riba). It was clear that the sum repaid equaled
the sum borrowed and no extra payment was involved. Even if there was an excess or
addition in the repayment as mentioned in the practice of the Prophet (P.B.U.H.)
above (pay back the young camel with an older camel), it was done voluntarily by the
borrower without any precondition by the creditor. Last but not least, the circumstance
of budget deficit could be faced by any state, irrespective of the ideology adopted.

Thus, Islam essentially does not keep away the probability of difficult
circumstances encountered by the government of any country that cause the state
budget deficit situation. This justification is evidenced by historically facts during the
Islamic ruling as deliberated early. When the situation occurs, the government is
responsible to find out the solution protecting and providing the basic needs of the
citizen. Related to this, the government should give the priority to protect the five

elements of Shari‘ah objectives, i.e. protection of religion, life, intellectual,



dignity/descendant, and property, at the first stage. Secondly, Islam does not prohibit
to take loan in case the deficit occurs as experienced by the Prophet Muhammad
(P.B.U.H). However, the loan taken does not violate the principle of Shari‘ah such
usury (riba) as also done by the Prophet (P.B.U.H). Considering this guideline, it is
becoming a challenge for the Government of Indonesia to create and develop a
Shari ‘ah-compliance financial instrument, and use it as the main instrument to finance

the budget deficit.

1.1.2 Financing the State Budget Deficit in Indonesia
State budget deficit generally can be financed through two state institutions, i.e. the
central bank by using its monetary policy, and the government (ministry of finance)
by using its fiscal policy (Remolona, 1985). The central bank can take action in two
ways, namely: (a) printing money, when it holds part of the newly issued debt, thereby
monetizing it, and it ends up in the hands of the public as freshly printed money
(notes) or in bank vaults as excess reserves; (b) raising reserve requirements, i.e. when
banks are made to hold additional required reserves in the form of cash balances with
the central bank, or eligible government securities. Whereas the government
(represented by ministry of finance) can also respond in two ways, namely: (a)
domestic open-market borrowing, i.e when the government debt is voluntarily held by
the banks or the public for the interest it pays; and (b) foreign borrowing, i.e. when the
national government borrows abroad (Remolona, 1985).

In the context of Indonesia, the Government has several options to finance the
budget deficit, among others by raising taxes, reducing spendings, selling assets, and

loans from the public. The Government of Indonesia made loan agreements with the



other parties before using conventional bonds, such as private sector, other
governments, or international financial aid institution such as International Monetary
Fund (IMF) and the World Bank to finance the budget deficit. Specifically, a report of
Indonesian Ministry of Finance (2014) mentions that there are several instruments
used by the Government of Indonesia to finance the budget deficit that are classified
into two categories: (a) domestic financing instruments, which seem to be playing a
significant role in financing the budget deficit, and (b) external financing instruments.
Specifically, the portrait of financing state budget deficit by the Government of

Indonesia is demonstrated by Table 1.1.



Table 1.1 Overview on the Financing Instruments for Budget Deficit’

APBN’s Deficit Financing 2016 2017 2018

I. Deficit (A) -308.34 | -340.90 | -269.44
II. Financing (B), consists of: 334.50 | 366.62 | 305.70
1. Domestic Financing (Net) 34492 | 386.89 | 302.52
Government Account 19.01 0.00 0.00
Payments of Government Lending 6.78 4.81 4.83
Assets Privatization 0.55 0.36 0.16
Government Securities (Net): 407.26 | 441.83 | 358.40
-Government Securities Issuances 660.80 | 726.27 | 782.31
-Government Securities Payments -253.54 | -284.44 | -423.91
Domestic Borrowings (Net): 1.05 0.65 1.35
-Domestic Borrowing 1.33 1.31 243
-Domestic Borrowing Payments -0.28 -0.66 -1.08
Government Investments Funds -84.07 | -49.25| -46.11
Guarantee Liabilities -0.65 -1.00 -1.12
National Education Development -5.00 | -10.50 | -15.00
Other Financing Sources 0.00 0.00 0.01
2. Foreign Financing (Net) -10.41 | -20.27 3.17
Foreign Borrowing 63.42 51.73 88.59
Instalment of Foreign Borrowing -73.83 | -71.99 | -85.42
I11. Balance (1I-I) 26.16 25.65 36.25

(Source: Compiled from official reports of MFI, 2016-2018)

The data of the table above are collected from the official financial reports of

the Government of Indonesia during three last year, i.e. 2016, 2017, & 2018, which

have been audited by the State Agency for Government Financial Auditing (called as

Badan Pemeriksa Keuangan or BPK). Table 1.1 shows that the Government of

Indonesia needs the additional funds from domestic and foreign sources that coming

not from tax or other revenues instruments of state budget. The funds are used to: (a)

cover the budget deficit, (b) pay the maturity debts, and (c¢) funds others than the

deficit and the maturity debts. The table shows that the instruments linked to domestic

financing play the significance role in financing the budget deficit compare to foreign
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financing instruments. Specifically, the government securities as one of domestic
financial instruments perform the dominant role in financing the state budget deficit.
In 2016, the issue of IDR407.26 trillion was used to finance IDR308.34 trillion deficit.
The amount IDR441.83 trillion of issuance covered the deficit of IDR340.90 trillion in
2017, and the amount of IDR358.40 trillion to cover IDR269.44 trillion of deficit in

2018 respectively.

1.1.2.1 Financing the Budget Deficit Using Government Securities

Table 1.1 above shows that the government securities seize the first place as the main
financial instrument used to finance the budget deficit in Indonesia (both conventional
and Islamic). Government Securities Law 2002 (Undang-undang Surat Utang Negara
No. 24) defines the government securities (which are called as Surat Berharga
Negara) as securities in the form of promissory notes denominated in Indonesian
rupiah or a foreign currency where the payment of interest and principal are
guaranteed by the government. The objectives of the issuance of these government
securities are: (a) to finance the budget deficit, (b) to cover the cash-mismatch in the
state budget, and (c) to manage the portfolio of state debts®.

In short, the Indonesian government securities are divided into two types: (a)
government bonds which are called as Surat Utang Negara (SUN) or Obligasi
Negara, and (b) government shari ‘ah securities or sovereign sukitk which is called as
Surat Berharga Syariah Negara (SBSN) or Sukitk Negara. This far, the government

bonds (Surat Utang Negara or SUN) are issued in 4 kinds, namely:

4 Cash-mismatch in the Indonesian state budget dictionary is an imbalance between expenditures and
revenues, where the expenditures exceed the revenues (or conversely) in a period of state budget
(Ministry of Finance of Indonesia, 2015).



(1) the fixed interest rate which consist of two forms, (a) the Fixed Rate Series
(FR), and (b) Retail Bonds which are called Obligasi Ritel Indonesia
(ORID);

(2) the floating interest rate, i.e. the Variable Rate Series (VR);

(3) without interest, namely Treasury Bills (T-Bills) which are called Surat
Perbendaharaan Negara (SPN), and Zero Coupon Bond (ZC); and

(4) government bonds in foreign currency denomination which are called
Obligasi Negara Valas.

On the other hand, the sovereign sukitk or Sukitk Negara are issued in 6 kinds,
namely: (1) [jarah Fixed Rate (IFR), (2) Retail Sukitk, (3) Indonesian Hajj Funds
Sukitk (called Sukiitk Dana Haji Indonesia or SDHI), (4) Shari‘ah Treasury Bills
(which are called Surat Perbendaharaan Negara Syariah or SPN-S), (5) Project
Based Sukiik (PBS), and (6) Sukitk Valas (denominated in foreign currencies). The
Government of Indonesia prioritizes the issuance of government/sovereign securities
in the domestic financial market. The Ministry of Finance of Indonesia (2014) states
that the purposes of this prioritizing are: (a) to minimize the debts risk, especially
exchange rate flunctuation; (b) to develop the domestic financial market; and (c) to

have a benchmark for the issuance of domestic corporate bonds.

1.1.2.2 Financing the Indonesian Budget Deficit Using Sukitk: Current Issues

The main financial instrument used by the Government of Indonesia to finance the
state budget deficit is the government securities (as demonstrated by Table 1.1). The
government securities can be divided into two: sovereign bonds (called as Surat Utang

Negara) and sovereign sukitk (called as Surat Berharga Syariah Negara or Sukitk



