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ABSTRACT

Muslims living in England live in a real predicament. On the one hand, they have to
face the reality that the laws governing the family institution are secular in nature.
This poses a threat to their identity and freedom of religion. On the other hand, they
are commanded by Islam to settle their disputes according to its laws and principles.
However, this is unrealistic, simply since the only recognized legal system in England
is the English Law. To circumvent this situation, certain Muslim scholars and
communities have established quasi-judicial courts, acting in the capacity of
mediators, counsellors, arbitrators, and even judges, to settle marital disputes. These
courts, known as Shari‘ah councils, provide a modern approach to alternative dispute
resolution, whereby Muslim families and individuals can have their disputes resolved
amicably. It was also set up as a response by Muslims to adapt to life under the
English secular laws in which they live in, that do not afford them the right of having
a Shari‘ah-based institution. Although the concept of alternative dispute resolution
through arbitration dates back to pre-Islamic Arabia, with its advent Islam established
a more codified and principled approach to the matter. Therefore, one of the objectives
of this thesis was to give readers a deeper insight into the concept and procedures of
Islamic judicial system, including arbitration, and its application to the Muslim-
minority context in England. Additionally, the researcher has penned down several
Islamic legal maxims relating to Muslim family law, which can be used as a template
for current Shari‘ah council operations and even future set-ups. By employing both
theoretical and qualitative methods, the researcher aims at developing a practical and
empirical approach to this genre of Islamic studies. Furthermore, the researcher
conducted interviews, collected data on arbitrational cases, and analysed them to give
a better understanding of the inner workings, structural logic, and operation of several
Shari‘ah councils. As a result, it was found that all members of the Shari‘ah councils
interviewed were graduates from Islamic law faculties. It was also observed that none
of the Shari‘ah councils interviewed adhered to any one particular school of law when
adjudicating cases. Interestingly, amid the backlash, criticism, and negative portrayal
of Shari‘ah councils by the media and politicians, there is an increasing demand for
their work and services. The researcher found that on average 94% of arbitrational
awards were accepted and enforced by litigants willingly. Last but not least, the
researcher critically analysed arbitrational cases by the said Shari‘ah councils to
determine whether or not Islamic arbitration procedures were followed as well as to
determine whether the deliberation was given to meet the highest standards of Islamic
adjudication. Given the fact that there is currently no appellate review by any of the
said Shari‘ah councils, it is hoped that this thesis will also serve as a critical
examination and review of their past judgments/decisions.
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CHAPTER ONE
INTRODUCTION

1.1 INTRODUCTION

Conflicts and disputes are bound to arise among humans at various levels of
interaction due to their social nature. Social interactions such as financial transactions,
marital relations and the seeking of property acquisition, among other things, will
inevitably bring about conflict and dispute. In order to bring an end to such disputes
and quarrels, various civilizations have developed different mechanisms of dispute
resolution. Such mechanisms of dispute resolution were either based on formal or
informal, conventional or tribal, primitive or civilised, and/or judicial or extra-judicial
means. When Islam came, it established a method encompassing both formal
adjudication and quasi-judicial means for dispute resolution. Islam has legislated the
administration of justice, known as gada’, in order that life may go and continue as
smooth as possible. The ultimate goal of gada’ is the administration and dispensation
of justice (‘adl). The Quran, which is the primary source of legislation in Islamic law,
has informed the Prophet Muhammad (P.B.U.H)' that: "Indeed, We have revealed to
you, [O Muhammad], the Book in truth so you may judge between the people by that

which Allah has shown you."?

The Quran warns the believing Muslims not to be
unjust: "O you who believe! Stand out firmly for Allah and be just witnesses and let

not the enmity and hatred of others make you avoid justice. Be just: that is nearer to

' This statement of sending peace upon the Prophet is customary in all the religious texts, both classical
and contemporary. However, for the sake of brevity it will not be in written form as it is implied that
both the writer and readers of this paper will say this statement within themselves henceforth.

? Surat al-Nisa’, 4:105.



piety, and fear Allah."* Furthermore, it commands them to be just even if that justice
requires them to be witnesses, in the court of law, against themselves or loved ones.*
The command to judge people with justice was not only given to the Prophet
Muhammad but was one that Prophets before him also received. According to Ibn al-
Qayyim (d. 1350 C.E./751 A.H.), all the Prophets were sent with various books
instructing them to ensure that every human being is dealt with and lives in
accordance with the justice of Allah.” In fact, the Quran warns and cautions Prophet
Dawid not to make a judgement based on desires but according to the laws of Allah.°
The Quran clearly states dispensing and maintaining justice as the purpose of all
revelation: "Indeed We have sent Our Messengers with clear proofs, and revealed with
them the Scripture and the Balance (justice) that mankind may keep up justice".7
Muslims believe that Islamic law is divine and sacred and this is because they
believe Allah has revealed many verses in the Quran relating to judicial law. And the
reason for enumerating these verses is to show how much importance it attaches to the
concept of justice. In order for this justice to be dispensed, it must be according to the
Shari‘ah, or else it is not considered to be true justice even though it might appear to
be so in the sight of man.® That is because the Islamic justice system transcends all

temporal and national boundaries and is not restricted to time-space limitations and

* Surat al-Maidah, 5:8.

* Sirat al-Nisa’, 4:135

> Muhammad ibn Aba Bakr ibn Qayyim al-Jawziyyah, al-Turug al-Hukmiyyah, (Cairo: Matba‘ah al
Madani, n.d.), 14.

% Sarat Sad, 38:26.

7 Siirat al-Hadid, 57:25.

¥ This is the view and belief of every mainstream Sunni school of thought contrary to what is being
propagated by some researchers/academicians and then attributing it to be mainstream. Researchers
such Abdullahi Ahmed An-Na'im believe that the Shari‘ah is incompatible and inconsistent with
prevailing human rights standards. He advocates that it be limited and restricted because it is unable
to handle and keep up with the global, social and political challenges. This goes against every Sunni
mainstream views and beliefs in that Shari‘ah is compatible and suitable for every time and place,
able to handle and solve any challenges it faces. Abdullahi Ahmed An-Na'im, "Islamic Law,
International Relations, and Human Rights: Challenge and Response", Cornell International Law
Journal, vol. 20, issue 2, (1987): 317-335.



hence, is capable of resolving disputes among Muslims, wherever they are. Unlike
civil or common law, a fundamental feature of Islamic law is its divinity which needs
to be implemented in order to regulate society and the action of its members rather
than society dictating what laws should be.” It is for this reason that for Muslims
Islamic law is such an integral part of their religion that it cannot be conceivable for
the two to be isolated.

However, Muslims living in the West have to face the fact that the laws
governing the commercial, criminal and family spheres are secular in nature, and the
notion of applying the justice of Islamic law becomes dim. This prospect becomes
even more grim when Muslims are living as minorities in western countries and want
the justice of the Shari‘ah to be applicable to them, if not the rest. It is due to this
ambition of Muslims having the justice of Shari‘ah being applied to them that certain
academics and researchers have called for the harmonisation of laws, in which the
social and domestic lives of Muslims can be governed by the justice of Shari‘ah."

Though this proposition is noble and well-thought of, it is neither applicable
nor realistic when it comes to Muslims living as minorities in England, at least in the
near future. This is due to the fact that the legal system of England is not based on
Shari‘ah but on Common law. Therefore, another concept, idea and/or proposition
needs to be sought that can bring about the realisation of having the justice of Shari‘ah
applied to those who are eager for it, while at the same time having the same

enforceability and/or legitimacy according to the Common law in England.

® Syyed Hossein Nasr, The Heart of Islam, Enduring Values for Humanity, (San Francisco: Harper,
2000), 117-19.

' Abdul Haseeb Ansari and Syed Khalid, Harmonisation of the Shari‘ah and Civil Laws, (Malaysia:
ITUM Press, 1sted., 2011), i.



Such a concept does exist which is not only recognised by the Shari‘ah but is
also recognised by the U.K., as well as by the UN."" With the Arbitration Act 1996,
or simply called the 1996 Act, the U.K. introduced arbitration, which effectively
provided a modern approach to alternative dispute resolution.'> The concept of
arbitration, or tahkim, dates back to pre-Islamic Arabia."> Tahkim is a process in which
the disputants voluntarily refer their case to a third party, usually a Muslim arbitrator
(hakam), in order to resolve a dispute according to the laws of Islam.'* With the
advent of Islam, the Shari‘ah established a more codified and civilised approach to
tahkim than the pre-Islamic one which was plagued with superstition, soothsaying and
personal Vengeance.15 In fact, the verses of the Quran and the hadith of the Prophet
support the sanctioning and continuance of tahkim and embodied it as the choice of
law under Islamic law.'®

Muslim community leaders and scholars living in the West, such as the U.K."
and U.S.A.,18 have introduced arbitration tribunals in their communities for those that

wish to have the justice of the Shari‘ah applied to them. Such 'faith-based' infused

"' Lex Mercatoria, "United Nations Convention on the Recognition and Enforcement of Foreign

Arbitral Awards," United Nations, 10 June, 1958,
<http://Wwww.jus.uio.no/lm/un.arbitration.recognition.and.enforcement.convention.new.york.1958/d
oc.html>, (accessed 19 September 2016).

2 The National Archives, Arbitration Act 1996. Official U.K. government website,
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arbitration tribunals were set up as a modern response for Western Muslims to adapt
to life under the secular laws they live in which do not afford them the right of having
a Shari‘ah-based institution. However, it is not clear which set of guidelines, school
of thought or even principles (usul) these arbitrational councils follow. Therefore, the
researcher sees a need to introduce Islamic legal maxims (gawa ‘id fighiyya) into
arbitration in order that these arbitration bodies, famously known as Shari‘ah councils,
may use as a guide when making their rulings. Thus, this thesis will make an effort
to: 1.) introduce to the readers the understanding of the nature of Islamic judiciary, 2.)
introduce the concept of tahkim in a Muslim minority context, 3.) introduce important
Islamic legal maxims directly/indirectly pertaining to Islamic judiciary and Muslim
family law and its application in Islamic arbitration for Muslim minorities living in
England, 4.) critical analysis of cases by established Shari‘ah councils in matters
pertaining to divorce, khul‘ (dissolution of marriage) and faskh (annulment of
marriage), and 4.) set certain principles and guidelines for an arbitrator to abide by
whereby disputants can have their family matters resolved through qualified

arbitrating scholars taking into account the context of Muslim minority.

1.2 STATEMENT OF THE PROBLEM

Muslims in England are a minority and thus, do not have the Islamic justice system in
place that can dispense the Islamic laws and justice, especially when it comes to
marital laws. They have no choice but to resort to secular laws in matters pertaining
to marriage, divorce, child custody, inheritance, etc. In most cases, the judgements
are not in accordance with the laws/justice of the Shari‘ah. This poses a grave

concern especially when Muslims are explicitly commanded by the Quran to judge



and be judged by Islamic law and not by the ruling of "ignorant (man-made) laws.""’

Scholars, both classical and contemporary, have differing opinions in regards to an
individual Muslim referring to secular laws instead of seeking the law(s) of the
Shari‘ah.

Fortunately, there are institutions in which individual community leaders and
scholars in England act in advising, mediating, conciliating and arbitrating disputants
in regards to domestic family disputes. However, they are all confined to a specific
community, acting in the capacity of individual scholars, Imams and/or community
leaders in the field of Islamic arbitration. Such challenges may lead to inconsistencies
and unaccountability in family law proceedings which may impose undue stress and
difficulties on families, in particular women and children. So what role can these
scholars and community leaders play in terms of arbitrating disputes that arise
amongst Muslims in England so as to protect the rights of the disputants and ensure
that the arbitration outcome is one which brings maslahah in a Muslim minority
context? This thesis will make an effort to introduce the necessary gawa ‘id fighiyyah
relating, either directly or indirectly, to arbitration and Islamic family law that will
help numerous Shari‘ah councils to adopt a unified and/or consistent approach in

order a to avoid and eliminate aforementioned challenges and problems in England.

1.3 RESEARCH QUESTIONS
Throughout this research, the researcher will make an effort to answer the following
questions:

1.  What is arbitration? Who is an arbitrator and the qualifications s/he must

have in issuing a ruling?

1 Sirat al-Maidah, 5:49-50.



What is the process of arbitration according to Islam and how is it being
implemented by Shari‘ah councils in England? Is it feasible for the
Muslims to refer to Islamic arbitration in England?

Which Islamic legal maxims are related to Islamic arbitration and Muslim
family law and how they can be explored when dealing with arbitrational
cases in England?

What are the structural makeup, procedural guidelines, and Islamic legal
maxims employed by some of the Shari‘ah councils in England in their

adjudication process and are they being consistent in their application?

1.4 RESEARCH OBJECTIVES

The objective of this research is to achieve the following:

1.

To examine and discuss in a clear manner the concept of what is
arbitration, the mannerism and the conditions that need to be taken into
consideration before issuing an arbitration verdict as well as the pre-
requisites and qualifications of one acting in the capacity of an arbitrator.
To critically present to the reader in a clear manner the process involved in
Islamic arbitration, whether the Shari‘ah councils have adopted them as
part of its process and its feasibility for Muslims living in England.

To analytically pen down the Islamic legal maxims that are associated
with Islamic arbitration and their methodological application to Islamic
family law for Muslims living in England, the Shari‘ah councils
application of the said legal maxims and its consistencies.

To critically analyse the structural makeup, procedural guidelines and

Islamic legal maxims being adopted by the various Shari‘ah councils that



were interviewed and to suggest a possible alternative dissenting

solution/adjudication.

1.5 SIGNIFICANCE OF THE STUDY

The significance of this study is many-fold, some of which are highlighted for this

research:

Muslims living in England are faced with the dilemma of defending their
family structure from deteriorating and for this reason family law is so
significant, both psychological and sociological, that it cannot be
discarded easily.”’ In fact, family law remains so central to Muslim
identity that when Muslim states were colonized by the British, everything
of the Islamic law was abolished except for family law, which was
retained albeit codified and modified.”'

Muslim minorities living in the West advocate that perhaps the best way to
defend their families from ‘'corrupting' Western influences and
impermissible (haram) practices (such as prostitution, alcohol and drug
use, pornography, child abuse, marital breakdown, extra-marital affairs,
illegitimate children, same-sex relationships or neglect of the elderly) is to
adhere to Islamic family law. By operating within this system of values,

families can be more secure and the Western secular society will not have
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Chibli Mallat & Jane Connors (eds), Islamic Family Law, (London: Graham & Trotman, 1990),

147.
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to deal with the economic, political and social ramifications of such
dysfunctional families.**

3.  Muslims are living in the England with no alternative solution in obtaining
justice except through the secular courts. And more often than sometimes,
dealing with the secular courts is tedious, financially burdensome and
emotionally stressful with the judicial verdict not being in line with the
Islamic values, beliefs and laws. There are some who may not even refer
their cases to the courts because of the huge financial cost associated with

23

it due to its protracted and adversarial nature.” Yet, there are others who

refer to it because of some loopholes that they can take advantage of and

24 As for those

usurp the right of others without a (Islamic) just cause.
limited number of individuals who do refer their cases to Shari‘ah
councils, they may be reluctant in doing so due to the qualification(s) of
the arbitrators, its effectiveness, and/or its objectivity and fairness.

4. The need to codify and professionalise the field of Islamic arbitration in
order that Muslim disputants may refer their family matters to. Such an
Islamic arbitration tribunal, also known as Alternative Dispute Resolution
(ADR), will help Muslims in resolving their disputes in a confidential, less
stressful and Islamic compliant manner without the need for litigation in a
formal court trial.

5. According to the researcher's preliminary work, no academic work or

research has been done in this field that will pave the path to having an

22 Ann Black, Hossein Esmaeili & Nadirsyah Hosen, Modern Perspectives on Islamic Law, (UK:
Edward Elgar, 2013), 109.

 Susan Blake, Julie Browne and Stuart Sime, A4 Practical Approach to Alternative Dispute Resolution,
(New York: Oxford University Press, 2011), 14.

* Fiadjoe, 7-10.



alternative dispute resolution which is comprehensive of figh and gawa ‘id

fighiyyah and its application in a Muslim minority context.

1.6 RESEARCH SCOPE

The researcher will concentrate on gawa ‘id fighiyyah that are related to tahkim and
Muslim family law, directly or indirectly, and its applications which are crucial in
bringing about justice, objectivity, and consistency in arbitration. Based upon these
qgawda ‘id fighiyyah, the researcher will bring into light the branches of figh relating to
those gawad ‘id with the opinions of the four major schools of Islamic law. Because the
justice system in England is secular in nature and therefore, does not recognize the
Shari‘ah when it comes to the implementation of Audiid or gisds (Shari‘ah-mandated
punishments for crimes such as murder, adultery, theft, etc.), and due to the fact that
tahkim 1is vast in its application, the researcher will limit the research to only Islamic
family law and the opinions of the four major schools of Islamic law, namely the
Hanafi, Maliki, Shafi‘t and Hanbali.

Moreover, this research will focus on four of the Shari‘ah councils presently
operating in England. These councils were chosen based on their reputation,
feasibility and being well-known by their community and others. Furthermore, these
councils consented to sharing their quasi-adjudication data of family disputes with the
researcher for analysis to be included in this thesis. Additionally, the researcher will
give his preponderant (rdjih) opinion throughout this research that he deems fit for the
Muslims living there. Finally, all of the above will be given while taking the special
circumstances of Muslims living as minorities and from a figh al-aqalliyyat

perspective.
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1.7 RESEARCH METHODOLOGY
Due to its multidimensional nature, the subject of the present work has required that a
combination of methods be adopted in its treatment, consisting of theoretical,
historical and empirical aspects. This multifaceted methodology has been geared in
such a way as would enable us to achieve a sound understanding of the conceptual
underpinnings and historical development of Islamic arbitration, related legal maxims
as well as a fair assessment of the status and workings of currently operating Shari‘ah
councils in England. Thus, the theoretical and historical approaches have been
extensively applied in Chapters Two to Five; it mainly consists of library research
drawing on classical and modern works in Islamic jurisprudence and legal theory,
academic journals, internet postages, etc. The empirical method has been applied in
Chapters Six and Seven. The whole exercise and purpose of the study is to explore
how best to apply the theoretical concepts and juristic maxims pertaining to arbitration
in the Islamic framework to specific time-space and cultural contexts of Muslim
minority communities. In this connection, special attention has been paid to the
recently developed idea of figh al-aqalliyyat aiming at bringing about greater good
(maslahah) and realizing magqasid al-Shari‘ah for those communities. Furthermore,
this thesis would be inclusive in its research of the main schools of thought so that the
arbitrator(s) can choose from the ruling that will suit the time, place and constituent
that they are dealing with. Moreover, the researcher will extract relevant Islamic legal
maxims pertaining to the field of Islamic arbitration in order for Shari‘ah councils to
refer to as a guide during their adjudication process.

Additionally, the researcher will employ a qualitative method, which is well-
suited for this type of research since the researcher intends to consult various sources,

both legal and jurisprudential, conduct interviews, and collect and analyse arbitration
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