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ABSTRACT

Family violence is an expression of control and domination, to the core limit a women’s
ability at homes. It halts making life choices which resulted in power imbalances. It is
widely accepted that family violence often reflects the man’s desire to assert power and
control over his partner. Rather than being perceived as a social problem, or a crime, it
is usually accepted as a personal affair of the family and community that requires no
intervention by the authority. The proponents of women's rights seek to eliminate
systems of inequality and injustices in all aspects of women’s lives. Therefore, in
addressing male violence, especially that is legitimised in the name of misconceived
religious norms or so-called local traditions and culture, society must pay greater
attention to these norms. Despite the overwhelming levels of intra-family violence
against women, society and Pakistan’s law enforcement system maintain the perception
that family violence is a private matter that requires neither government intervention
nor criminal sanction. Moreover, Pakistan’s criminal justice system is designed
primarily for violence between strangers which is not suited for the sensitivity and
complexities of abusive family relationships. In this situation, the hypothesis is that
there is an urgent need for a specific statute to deal with family violence, along with a
specialised offence such as domestic violence as well as the modification of the current
criminal justice procedures and its enforcement. To research family violence within the
Pakistani context, this research has adopted the qualitative method of inquiry. Data were
collected in a natural setting from lawmakers, sociologists, criminologists, family law
lawyers, judges, academics, religious scholars, non-governmental organisations, police,
and victims. Via direct interaction with the participants, which aids in understanding
the complexities of human behaviour over an extended period, in-depth interviews were
conducted. This research also analysed the data by adopting an inductive approach to
thematically selected patterns to respond to the research questions. This research aims
to develop a deep understanding of the central phenomenon through detailed description
and thematic development, offering practical suggestions. The finding of this qualitative
research is produced in this narrative report that will be proven to be rich in detail. The
qualitative research findings showed that women still regarded as property in some
sections of society. They are also subjected to outdated feudal and tribal customs in
Pakistan since the society is patriarchal. Although the government is aware of the need
for change, it has lack of courage to put it into action. This is proven by the absence of
national domestic violence law and a gender-insensitive, as well as dysfunctional
criminal justice system, which are significant factors in the state’s failure to protect
women from endemic violence. This thesis recommends the changes in the criminal
justice system to make it more sensitive and hence facilitate the needs of women. For
instance, a specific statute to deal with family violence, along with a specialised offence
of domestic violence and modified procedures to enforce it should be proposed to solve
this issue. Violence against women cannot be eliminated unless the criminal justice
system is made accessible, unbiased and effective enough to punish offenders and deal
with victims with empathy. However, without involving the whole society, the laws
cannot be implemented. Thus, there is a needs to modify and change the entire mindset
of society.
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CHAPTER ONE

INTRODUCTION AND CONCEPTUAL BACKGROUND

1.0. INTRODUCTION

Violence against women! and domestic violence? is a living reality in present-day
Pakistan. Though Pakistan is no exception to the rule, as these crimes are prevalent
around the world; however, in Pakistan, violence cases are exceptionally legitimised
under the guise of patriarchal culture, tradition, religion, and morality. Pakistan is
characterised by a long-standing legacy of underdevelopment, alongside a feudal, elitist
socio-political structure and a retreat to conservatism that marginalises women.*

According to an observation, women in Pakistan are treated so delinquently, tantamount

to wild animals, hitherto resulting in gender violence as one of the most common

! In the context of Pakistan, “violence against women includes, but not limited to, murder, rape, family
violence or domestic violence, sexual assault and sexual harassment or sexual slavery, harmful practices,
including early marriage, forced marriage, watta-satta, wani, swara, honour killing, acid attacks, and
crimes committed in relation to bride-price and dowry, kidnapping and abduction etc.” see, United
Nations Division for the Advancement of Women, Handbook for Legislation on Violence Against
Women, (New York: United Nations Publications, 2010), 43; See Sajid and et al, "Violence against
Women in Pakistan: Constraints in Data Collection", Pakistan Journal of Criminology, vol. 2, no. 2
(2010): 93-110; see also, Pakeeza Shahzadi, "Domestic Violence Laws and Practices in Pakistan", VFAST
Transactions on Education and Social Sciences, vol. 6, no. 1 (2015): 60.

2 “There are many terms used for violence and abuse of a wife that occurs within a family, for example,
domestic violence, spousal abuse, intimate partner violence, and wife battering. However, in this thesis,
the term ‘domestic violence’ and ‘family violence’ are commonly used.” Please refer to Muhammad
Amir Munir, "Family Courts in Pakistan in Search of Better Remedies for Women and
Children", Lawasia Journal, vol. 13, no. 2, (2006): 191. Different forms of intimate partner’s violence,
including “of causing or attempting to cause physical or mental harm to a wife, placing her in fear of
physical or mental harm, psychological, emotional and economic violence, causing or attempting to her
to engage in involuntary sexual activity by force, threat of force, or duress; and engaging her in an activity
that would cause a reasonable person to feel terrorised, frightened, intimidated, threatened harassed or
molested.”

3 Semahegn and et al, "Are Interventions Focused on Gender-norms Effective in Preventing domestic
violence against women in low and lower-middle income countries? A systematic review and Meta-
analysis", Reproductive health, vol. 16, no. 1 (2019): 1-31; see, Rakhshinda Parveen, Gender-Based
Violence in Pakistan—A Scoping Study, (Islamabad: Aurat Foundation, January 2011), 87.

4 Critelli Filomena M. "Women's Rights are Human Rights: Pakistani Women against Gender
Violence", J. Soc. & Soc. Welfare, vol. 37 no. 4 (2010): 135-160.



reasons for suicide, along with helplessness, poverty, depression and loss of control
over one’s own life.’

In 2011, Thomas Reuters Foundation conducted a survey to examine the most
errant places for women in the world. According to the survey, the Foundation’s poll
of experts declared Pakistan the world’s third most dangerous country for women after
Afghanistan and the Democratic Republic of Congo, signalling that 90 percent of
women still suffer some form of gender violence yet. The survey informed six risk
factors to determine a country's ranks, including cultural and religious practices, lack of
access to resources, health, gender discrimination, sexual violence, human trafficking
and conflict-related violence. Pakistan is ranked third in the list, considering the harmful
cultural, tribal, and religious practices which affect women. It includes acid attacks,
forced and child marriages, other physical abuses, dowry murders, and honour killing.
According to this survey, as many as 1,000 women and girls die in honour killings
annually. ® The top women’s rights group in Pakistan, Aurat Foundation, also confirmed
that hundreds of women killed every year for different reasons, including notorious

honour killing.”

3 Ashraf and et al, “Domestic Violence against Women: Empirical Evidence from Pakistan", Pertanika
Journal of Social Sciences & Humanities, vol.25, no. 3 (2017): 1401-1418; see, Human Rights
Commission of Pakistan, “State of human rights 2019”, <http://hrcp-web.org/hrcpweb/> (accessed 23
April, 2019).

¢ Holden L., “Women Judges and Women’s Rights in Pakistan”, Ofiati Socio-legal Series, vol. 7 no. 4
(2017): 752-769; see, Law and Justice Commission of Pakistan, “International Judicial Conference
2013”, Islamabad, <http://www.ljcp.gov.pk/Menu%20Items/Publications/2013/1JC%202013.pdf>
(accessed 13 December, 2019); see also, Unicef, Situation Analysis of Children and Women in Pakistan,
(Islamabad: UNICEF, June 2012), 95; Saeed Shah, “The Worst places in the world for women: Pakistan”,
The Guardian, 14 June 2011. <http://www.guardian.co.uk/world/2011/jun/14/worst-places-in-the-
world-for-women-pakistan> (accessed 23 April, 2019); Human Rights Watch, “World Report, 20187,
<https://www.hrw.org/world-report/2018/country-chapters/pakistan>(accessed 23 April, 2019).

7 Muhammad Sadaqat, “6 Convicted for Carrying out Jirga Orders,” The Tribune, January 31, 2014
<http://tribune.com.pk/story/665707/6-convicted-for-carrying-out-jirga-orders/> (accessed 23 April,
2019).




Domestic violence remains a pervasive phenomenon in Pakistan, where women
suffer from one of the world's highest rates of domestic violence. Several studies agreed
on the prevalence of violence. However, as evidenced, there are disagreements on the
exact figure due to the non-viability of standardised data. Several studies have provided
different accounts of the volume of violence experienced by women. ® Yefet confirmed
that seventy to ninety percent of Pakistani women regularly experience bodily integrity
violations. * Human Rights Watch agreed with Yefet and estimates that the proportion
of women experience domestic violence, ranging from 70 to an upward trend of 90 per
cent. ' Whereas the Demographic and Health Survey conducted during 2012/13 cut
down the figures on spousal violence by more than half while its findings suggested that
only 40 per cent of women experiencing spousal abuse at some point in their life,
whether physical or emotional or both. 'Lastly, as per a very recent survey conducted
by the Pakistan Institute of Population Studies, in the year 2017-2018, some 28% of
women age 15-49 have experienced physical violence since age 15. It includes 34% of
ever-married women have experienced spousal physical, sexual, or emotional

violence.'?

8 Critelli, 4 (Filomena and Willett have referred Coomaraswamy, 2005; Hassan, 1995; Jilani and Ahmed,
2004, who all have been reported that domestic violence takes place in approximately 80 percent of the
households in the country); Tabassum Nishat, "Under the Veil of Silence: Violence against Women", i-
Manager's Journal on Nursing, vol. 3, no. 2 (2013): 29. (“A UN study has revealed that in Pakistan, 50
percent of spouses are physically battered and 90 percent are emotionally and verbally abused by their
husband’s, and estimating domestic violence takes place in approximately 80% of households.”); Duncan
Green, "The raising her voice Pakistan programme," OXFAM, < file:///C:/Users/HP/Downloads/cs-
raising-her-voice-pakistan-160115-en%20(1).pdf> (accessed January 01, 2019). (“An OXFAM study
also has found that as many as 90 percent of women in Pakistan have experienced domestic violence at
least once.”) see also, Maliha Zia, Understanding Domestic Violence Within the Legal Framework Of
Pakistan, (Karachi, Legal Aid Society: 2018), 48.

® Karin Carmit Yefet, “Female initiate divorce in Pakistan”, Harv. J.L. & Gender, vol. 34, no. 1 (2011):
553.

10 Samya Burney, Crime or Custom? Violence against Women in Pakistan. (Karachi: Human Rights
Watch, 1999), 9.

" NIPS, Pakistan Demographic and Health Survey 2012-13: Standardized Indicators on Violence
against Women in Pakistan, (Islamabad: NCSW, 2015), 78.

12 Ibid.



Pakistan has a feudalist’s tribal society, where conservatism and fanatics have
captured the voices of the masses, with customary and harmful traditional practices and
a culturally mixed interpretation of the Shari’ah considering women as a property of
men an only place for women is four walls of a home. The religious and feudal political
representatives have argued that any domestic violence law could cause breaking up a
family if husbands sentenced to jail for beating up wives. Those arguments are
presented to justify domestic violence by giving different cultural and religious
perspectives, as in the case of Pakistan, where its administrative system is governed
under the influence of feudal mindset, which is a hurdle of passing legislation to protect
women. Most parliamentary members have their roots and affiliations in the feudal
class. They want to maintain the status quo and are careless regarding human rights
violations. This mindset tends to be backed up by a patriarchal interpretation of
religion.

According to former chief justice Mr. Nasir Aslam Zahid, state affairs will
remain the same unless we stop treating women as chattel. They are not to be used as
articles or commodities of our personal use.'* In Shazia v Station House Officer of
Police, while taking notice of Jirga,!> the High Court observed that girls are being
treated like cattle, just like buffaloes and goats in some parts of Pakistan. Women have

no rights in such tribes, and here is a pattern that allows them to use like animals and

13 Abdul Hadi, "Patriarchy and gender-based violence in Pakistan." European Journal of Social
Science Education and Research, vol. 4, no. 4 (2017): 297-304.

14 Faiza Mirza, “Without action, it’s Just a Piece of Paper,” The Dawn, December 28, 2011.
<http://dawn.com/2011/12/28/without-action-its-just-a-piece-of-paper/> (accessed 23 April, 2019).

15 “Jirga is an institution of informal justice system consists of tribal elders’ gatherings to settle disputes
in rural and far areas and traditional communities in different parts of Pakistan. In Jirga the mode of
execution of the decisions is settled by them and is executed through their own men. Jirga as an essential
part of patriarchal culture often order men and women to be tortured, mutilated, raped or killed. There is
no appeal to the decisions made by these all-male gatherings.”




that both women and animals have no rights in Pakistan. In Jirga, girls are given to
another side as compensation or instead of a fine. !

There indeed happen to be several sets of laws for protecting women from any
violence; even so, implementing these laws is nowhere. Due to the lack of law rule, a
criminal guilty of serious crimes keeps roaming freely.!” The crime rate is extremely
high in Pakistani society and no improvement has been seen in this regard. The lives
and property of the citizens are not safe. So, it is a complete state failure due to which
honour killings and other heinous crimes against women are widespread. The lack of
implementation of laws often translates into impunity on the part of the state.'® Despite
the existence of a legal system, a constitution that guarantees the existence and
protection of fundamental rights and a wide range of laws dealing with the rights of
citizens, the actual access and securing of these rights within Pakistan are extremely
difficult."”

The attitude of the state institutions has not seen any significant change in their
policies protecting women. 2° Furthermore, due to despotic feudalism and the war on
terror, lawlessness has spread across several areas in the country, implicating bad
repercussions for women. Lawless anarchy is detrimental for women, as it gives rise to
male chauvinism. Equality only works within a legal framework that possesses legal

redress, albeit limited.?! However, the presence of law is of paramount significance in

16 Please refer to the case of Mst. Shazia v SHO & Others (2004) PCrLJ 1523.

17" Maliha Zia, 8.

18 Rangita and et al, “Domestic Violence Law-Making in Asia: Some Innovative Feminist Law-making”
UCLA Pac. Basin L.J. vol. 29, no. 176 (2011-2012): 176-233.

19 Majida Rizvi, 4 Study of Formal and Parallel Legal Systems in Pakistan, (NCSW: Isamabad, 2011),
111.

20 Sohail Akbar Warraich, “Access to Justice for Survivors of Sexual Assault: a Pilot Study,” National
Commission of Status of women,
<https://ncsw.gov.pk/Sitelmage/Downloads/Access%20t0%20Justice%20%20for%20Survivours%20of
%20Sexual%20Assualt-%20A %20Pilot%20Study-min-Compressed.pdf > (accessed 14 July, 2020).

21 Prof. Dr. Lesley M. Holly, “Interview / personal communication by thesis writer,” via E mail on 11
Nov 2017.




Pakistan. Law is the optimum force that may ensure women empowerment and gives
the subjugated gender the courage to approach a legal jurisdiction. If laws are practised
in their true spirit and women have their say, issues can be dealt with in the courts in an

even cordial and conducive atmosphere.

In Pakistan, domestic violence has been frequently played down as something
that did not require the intervention of authority. Hence, domestic violence is not
explicitly prohibited in Pakistani domestic laws and most acts of domestic violence
leave the punishment to be determined according to the Penal Code. At the same time,
the crux of the problem may be identified due to the non-promulgation of women
protection laws either in the Constitution. The prerequisites of the Penal Code require a
“high standard of proofs beyond a reasonable doubt,” traditionally, it could be difficult
to prove a criminal offence beyond a reasonable doubt where the only witnesses to the
occurrence are the complainant and the accused.?” Furthermore, in 1990, Pakistan has
revolutionised its criminal justice system by introducing Criminal Law Amendment
1990, commonly known as the Qisas and Diyat Ordinance, and amended some sections
of the Pakistan Penal Code (related to all hurt and murder provisions of the Code, i.e.
Sections 299 to 338) and the Code of Criminal Procedure. Hence, now most domestic
violence provisions become compoundable encompassed by the Qisas and Diyat
Ordinance.

It has also been argued that Qisas and Diyat Ordinance allows the accused of
family violence and honour killing to be exonerated if the victim’s family accepts

monetary compensation or pardons the perpetrators without obtaining any monetary

2 Stanley Yeo and et al, Criminal Law in Malaysia and Singapore, (Malaysia: LexisNexis, 2007), 309;
Douglas Heather, “The Criminal Law's Response to Domestic Violence: What's Going On?” Sydney L.
Rev. vol. 30, no. 3 (2008): 439.



