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ABSTRACT

Jurists have since time immemorial vigorously advocated that the rights to justice
should be unfettered. This is also clearly enunciated in the Holy Qur’an. Secular
constitution such as our Federal Constitution read in its entirety also gives public an
unfettered right to seek justice in the Courts of Law. This study will show that the
rights of the public to justice in the courts of law have been steadily eroded over the
years with the wrongful application and interpretation of rules of procedure, which
circumvent and obstruct a litigant’s right to justice. Further, the study will show the
courts, in depriving the public access to justice by wrongful application of procedural
laws, are acting in breach of natural justice and/or Quranic injunctions. This study
will also define what are procedural law, its role, how it should be applied, the effect
of non-compliance, and the role of the court and lawyers in the application of
procedural law. The approach taken by the courts in dismissing substantive rights of
litigants on the grounds of technicalities is evidenced by the result of a survey
conducted for the purpose of this thesis among the legal practitioners of the Malaysian
Bar who by a vast majority acknowledge this fact. This study has covered the various
legal norms to highlight that the stand taken by the courts to dismiss matters on mere
technicalities is not in line with the principles of justice. Finally, the study proposes
ways and means to avert procedural miscarriage of justice, and reduce backlog of
cases for just and expeditious access to justice.
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