A 3 S ) g e ST Yy JUas

3360 B gt (3 Cnpdlll 233 gy 558l Al

slie)

SIS (s

Lille UL Y Gaald

(\‘W‘i



)l il 3 (S ) g e ST Y JUs)

3360 b gt (3 Cnpdlll 235 g 538l Al

slie)

S5 (4,
° g g > "
Sily S B)las 3 sl asss ) Rk LAkt s

aidl Jgoly aadll ood
1LY plally (ol ek Ol gl dadl s )8
Lidle L) eyl dneldl

(\WYiJéb



-
& S‘ﬂ ". A
> .

39 P deal bl Ui Olany w3y Joll O ) Caldly Calid) alas s
JUsl gk o ol et Boalize 38l Lidle (3 Wbl masd) dg sy 3,V 555Y)
g JUsl 3 ady O ol ) Gl am Sl et oS ) SIS Y,
3 Sl (bl azgr e Jetl) Bl 5T (S ] ) il e A 2Y,
LG i Bluy ol Ly Bpme s o) 1 1y () 2SN s o)
Stly Slawshl L3 a0 glally o adl CIReNL gl o sll s sty adSa
el gag — sl Cndl) ais 4] Claeh st o tLpdle (3 A2l
Ty B sl Ak il | C Ul B gl e ) Bl Y g )
G S AL ey ol d) e A B 3> D] Ogdady ) W
Ma ey ) Ol =2y bl Cndll (3 dzall (oT0 By DL oo
¢ Jaoelly Sl gl Jo e U dasel (i n Y s ) Jyogl) L S5l
sladall zmy )] e Opndl) aas i Mlae sl IV e Al B> (52T
Lidle 3 2ol anall amll) ooty nkalSYN shidly caxilly calshly 52l
o &Yy 8 Gas O L) e a1 T £y of ) Ul o sy i3y
borsy ollbts slizol pde (] momp &g memv 58 AOLE Csir 3 (S )
ste Al SBT3 e iy Lol slole gazg &l WS &5 g5 G o
&) Jlsall aoT Al is emg . alilly oloxmVlg ey cs3,dl domnall e
ISty (W st (3 2301 L Beglaie Ly 3, Y1 S S ) (538
cally lgrdly el Sled olsl el (3 Al sda walus OF w85 ey ple
adll (3 sdasall B2l 1Y) e 33155 Y ) ol jam s (3 L) S3leY
glalt Aae el 3 et Cardledd 2sYls 2 el ) Jam ety (L)
Al 3Ny A 2Yy OLzy D a doell B3y L OLE (3 (SUH ae iy,
095 7o Ogmemy o) el 58 S o (dgsell i olsa) Lgatsiy &)

RADCE [ W O [ NP DET N



ABSTRACT

Salafu" and Khaifa scholars argue that the consent of the guardian (Wali) is an essential
condition for the validity of marriage. Recently, the Muslim community in Malaysia
has witnessed a growing phenomenon related to marriages where the jurisdiction of
marriage is transferred to a judge. Some Malaysians are traveling abroad to transfer the
right of guardianship from their obligated guardians to an appointed judge, seeking their
services to solemnize their marriages. This type of marriage is recognized as legally and
religiously valid by Islamic institutions and Sharia courts in Malaysia. This recognition
is based on the jurisprudence of the Shaf'1 school, the official school in the country.
Based on this reality, a the researcher decided to conduct a study to determine the
validity of marriages of Malaysians who seek to remove the right of guardianship from
their closest relatives and transfer it to the ruler in southern Thailand, in accordance
with the adopted opinion in the Shaf'1 school of jurisprudence. The researcher aimed to
explain the motivations behind this behavior. To reach this conclusion, the researcher
utilized both inductive and analytical methods, conducting field interviews to gather the
opinions of scholars, judges, lawyers, mufti, academic experts, and members of the
Islamic Religious Council in Malaysia and Thailand. The researcher concluded that the
marriage of a runaway woman from her compelled guardian with the intention of
transferring the guardianship to the judge in southern Thailand is invalid. This is due to
the failure to meet the requirements and conditions for the validity of marriage under
the judge’s jurisdiction, as outlined by Shaf'1 scholars. As a result, several negative
consequences arise at the individual, familial, social, and legal levels. This behavior is
considered one of the factors leading to the disintegration of family relationships and
the collapse of the moral value system in Malaysian society as a whole. It is expected
that this study will draw the attention of official authorities, responsible individuals, and
experts to re-evaluate certain fatwas that do not align with the correct opinions endorsed
in the Shaf'1 school of jurisprudence. Additionally, it aims to improve certain legal and
administrative procedures for Malaysians who wish to solemnize their marriages
through the ruler in Thailand. This is done to limit manipulation regarding the
guardianship issue and to close the channels used by irresponsible individuals, such as
unauthorized agents who seek profit without considering the potential negative
consequences.
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259 pPerlembagaan Perseketuan, Jadual kesembilan, Senarai 2 (Senarai Negeri).

260 Mohammad Azam Hussain, Mohammad Azam Hussain, Definisi Wali Dalam Pernikahan: Perspektif

Figh dan Undang-undang Keluarga Islam di Malaysia, (Pusat Pengajian Undang-undang, Kolej Undang-
undang, Kerajaan dan Pengajian Antarabangsa, (Universiti Utara Malaysia, Julai 2015), Page 213.
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261 Akta Undang-undang Keluarga Islam (Wilayah-wilayah Persekutuan) 1984 (Akta 303), seksyen 7;
Enakmen Undang-undang Keluarga Islam (Negeri Johor) 2003 (Enakmen 17 Tahun 2003), fasal 7;
Enakmen Undang-undang Keluarga Islam (Kedah Darul Aman) 2008 (Enakmen 11Tahun 2008),
seksyen 7; Enakmen Undang-Undang Keluarga Islam (Negeri Kelantan) 2002 (Enakmen 6 Tahun
2002), seksyen 7; Enakmen Undang-undang Keluarga Islam (Negeri Melaka) 2002 (Enakmen 12
Tahun 2002), seksyen7; Enakmen Undang-undang Keluarga Islam (Negeri Pulau Pinang) 2004
(Enakmen 3), seksyen 7; Enakmen Undang-Undang Keluarga Islam (Negeri Perlis) 2006 Enakmen 7
Tahun 2006, seksyen 7; Enakmen Undang-Undang Keluarga Islam (Negeri Sabah) 2004 (Enakmen 8
Tahun 2004); Enakmen Undang-undang Keluarga Islam (Negeri Selangor) 2003 (Enakmen 2 Tahun
2003), seksyen 7.

262 Akta Undang-undang Keluarga Islam (Negeri Sembilan) 2003 (Enakmen 11 Tahun 2003), Seksyen
13.
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%63 Akta Undang-undang Keluarga Islam (Wilayah-wilayah Persekutuan) 1984 (Akta 303), seksyen 2;
Enakmen Undang-undang Keluarga Islam (Negeri Melaka) 2002 (Enakmen 12 Tahun 2002), seksyen
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Thailand, (Academy of Islamic Studies, University Malaya), P8, Muhama Bueraheng, Analisis
terhadap pelaksanaan prosedur perkahwinan dan penceraian Majlis Agama Islam Wilayah
Narathiwat Thailand, (Universiti Malaysa, 2003), P 47.

321 Mohd. Nasran Mohamad, Perkahwinan Tanpa Kebenaran Rakyat Malaysia Di Selatan Thailand, (Al-
Nur Journal of Graduate School, Fatoni University, Vol. 3 No. 5, 2008), P 52.
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326 Mohd Zahiruddin Fahmi Bin Ahmad Zakhi, Perkahwinan Tidak Mengikut Prosedur: Kajian Di
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351 Mohd. Mohadis Yasin, Pengurusan dan Penyelarasan Fatwa: Pelaksanaan dan Cabaran di Malaysia,
Jurnal Pengurusan dan Penyelidikan Fatwa, (JFMR, Vol.1, 2007) P 122.

352 Muhammad Fathullah Al Hag bin Muhamad Asni, Jasni bin SulongFatwa Coordination Between

States: Analysis of The Practices of Standardization and Its Method in Malaysia, Journal of Fatwa
Management and Research, Vol. 9. (2017), P 3.
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354 Muhammad Ikhlas Rosele, Muzakarah of the Fatwa Committee of The National Council in Malaysia:
Its Establishment Role and Relevancy, (Jabatan Figh dan Usul, Akademi Pengajian Islam, Universiti
Malaya, Vol.10, 2017), P91.

35 Zaini Nasohah, Undang-Undang Penguatkuasaan Fatwa di Malaysia, Islamiyyat: International
Journal of Islamic Studies, (2007), P28.
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NAMA KADHI SYARIAH DAN NAIB KADHI SYARIAH

MAJLIS AGAMA ISLAM WILAYAH SONGKHLA 2019

BIL. NAMA JAWATAN JAWATAN PEJABAT T}E{)A TANGAN
1 [Hj. Sakriya Binsalaeh Kadhi Syar-1 Yang di pertua {f)% / L))//J/'-
2 |Hj.Donwahaa Sainwang Naib Kadhi Syar-] Timbalan yang di pertua ;P.C D\Q'—

3 [Hj.Chem Hemman Naib Kadhi Syar-1 Timbalan yang di pertua HC T~

4 |Hj. Arsan Salaeman Naib Kadhi Syar-1 Timbalan yang di pertua /ﬁ'%
5 |Hj.Donsukod Naide Naib Kadhi Syar-1 Timbalan yang di pertua (@ /

6 [Hj.Ismail Awang ‘ Naib Kadhi Syar-] Timbalan yang di pertua /ﬁ

7 |Hj.Abdulroman Kayem Naib Kadhi Syar- Setia Usha éjpﬁ'—' .
8 |Hj.Wisoot Binlateh Naib Kadhi Syar-1 Ahli jawatan kuasa /_’_

9 |Hj.Naruecha Pichitsaenyakorn (Abd.Nasir} Naib Kadhi Syar-] Ahli jawatan kuasa Cﬁ”l j (L-

10 {Hj.Abdonhalim Mﬂdplud Naib Kadhl Syar-I Ahli jawatan kuasa @ - ﬁ/]/

Il |Hj.Hassan Derama Naib Kadhi Syar-1 Ahll jawatan kuasa %

12 |Hj.Abdulhalim Latech Naib Kadhi Syar-I Ahli jawatan kuasa J_d.,lé;’.

13 |Hj.Abdunrasak Meenyala Naib Kadhi Syar-1 Ahli jawatan kuasa - /15'::;
14 [Hj.Saman Dueramae Naib Kadhi Syar-1 Ahli jawatan kuasa p ’,Eﬁw\_

15 |Hj.Samat Hethak Naib Kadhi Syar-] Ahli jawatan kuasa o -

16 |Hj.Chaowalit Phinsuwan Naib Kadhi Syar-] Ahli jawatan kuasa bosy,, T

17 {Hj.Rosed Benlaehnaeh Naib Kadhi Syar-1 Ahli jawatan kuasa /
I8 [Hj.Ismail Minwang Naib Kadhi Syar-I Ahli jawatan kuasa m\‘ . M
19 |Mj.Fi-¢ Benkordem Naib Kadhi Syar-I Ahli jawatan kuasa N [H

20 [Hj.Arfee-l Kayem Naib Kadhi Syar-I Ahli jawatan kuasa Q«/

21 [Hj.Sma-air Karumor Naib Kadhi Syar-I Ahli jawatan kuasa h’@(b

22 |Hj.Lee Sanloh Naib Kadhi Syar-] Ahll jawatan kuasa z‘ ﬁ/"r L/

23 |Hj.Doloh Hayijehloh Naib Kadhi Syar-1 Ahli jawatan kuasa —.-a

24 |Hj.Yusob Sensem Naib Kadhi Syar-1 Ahli juwatan kuasa &’ -
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