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ABSTRACT

The study deals with the practice of intercountry adoption and its applicability in
Malaysia. Adoption is often perceived as a child’s placement through family-based
care. Nevertheless, it may not always be an available alternative within the child’s
birth country. In this case, certain countries have resorted to intercountry adoption as
an alternative care option for children without families. This study embarks on the
premise that there is no statutory provision on intercountry adoption in Malaysia.
Unlike other countries, the option for intercountry adoption is still alien in Malaysia. It
is not formally practised as an alternative care option for children without families.
The research explores the concept of intercountry adoption and other alternative care
options such as domestic adoption, foster care, kafalah of Islamic law and residential
care. It further examines the legal framework for intercountry adoption. The study
analyses among others, the main international legal instrument on intercountry
adoption namely, the Hague Convention on Protection of Children and Co-operation
in Respect of Intercountry Adoption 1993. It also investigates several legal issues
arising from the practice of intercountry adoption such as the loss of cultural identity
and the deprivation of the birth family’s care due to involvement of illegal acts in the
adoption process. The practice of intercountry adoption in other countries such as the
Philippines, Australia, Singapore as well as Muslim countries such as Morocco and
Jordan are also examined in their capacity either as a sending or receiving state, to
serve as a model for Malaysia to further improve its law on adoption and child
protection. Apart from that, the study also analyses the applicability of intercountry
adoption in Malaysia based on the domestic adoption statutes. The present practices of
the Social Welfare Department, OrphanCare and the National Registration
Department on intercountry adoption are also included in the discussion. The research
reveals that international law recognizes intercountry adoption as an alternative means
of child’s care that may offer the benefit of permanent family care. The study also
shows that intercountry adoption is practised in Malaysia indirectly in the absence of
the statutory provisions. The study further proves that the current law lacks the
capacity to address intercountry adoption in Malaysia especially as an alternative care
option for children without families. Besides, there is no clear policy and procedure
regarding intercountry adoption either as a sending or receiving state. There is also no
bilateral arrangement between Malaysia and other countries regarding intercountry
adoption. As a conclusion, the study suggests that the law in Malaysia needs to be
revised by introducing legal provisions on the practice of intercountry adoption and to
consider ratifying the Hague Convention on Protection of Children and Co-operation
in Respect of Intercountry Adoption 1993 in the future. It is hoped that this study
provides new insights into the practice of intercountry adoption as an alternative
means to offer children without families in Malaysia with permanent family care,
particularly for those who are not taken into domestic adoption or foster care. This is
provided that the necessary legislation, safeguards, and regulations are put in place to
govern such practice.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE STUDY
Children are considered as the most vulnerable human beings that always require
utmost care and protection from adults. It is the duty of the parents to look after their
children’s well-being by providing them with proper care. Parental care is a natural
setting for children to grow and live. Instead, there are children without families who
require substitute parental care. These children include orphans as well as abandoned,
abused and neglected children. In many parts of the world, many children are left
orphaned and abandoned due to natural disasters, war and conflict, diseases such as
AIDS or HIV and state’s policy such as China’s one-child policy. Furthermore,
reports in a Muslim country, Morocco, have estimated the number of abandoned
children is almost 6,000 annually, while 24 children are abandoned from 153 children
who are born out of wedlock every day.> Accordingly, the circumstances of these
children seem to be the most contributing factors to their vulnerability.

Since the birth parents are absent, disqualified, incapable or unwilling to look
after the children, substitute care is necessary in ensuring that their welfare is taken
care of and well protected. Substitute care basically refers to a service that is aimed for

a replacement of natural parental care either partly or wholly. History showed that it

! See Elisabeth M. Ward, “Utilizing Intercountry Adoption to Combat Human Rights Abuses of
Children” (2009) vol. 17 Mich. St. J. Int’l L. 729, at 732-733; Margaret Liu, “International Adoptions:
An Overview” (1994) vol. 8 Temp. Int’l & Comp. L.J. 187, at 187-189.

2 «A Call to Facilitate Adoption of Moroccan Abandoned Children by Muslim Americans,” Morocco
World News, 31 March 2013, <http://www.moroccoworldnews.com/2013/03/84768/a-call-to-facilitate-
adoption-of-moroccan-abandoned-children-by-muslim-americans/> viewed on 23 January 2014; Aida
Alami, ‘“Moroccan Adoption Rules Leave Kids in Limbo,” Al-Jazeera, 27 July 2013,
<http://www.aljazeera.com/indepth/features/2013/07/2013723114342119193. html> viewed on 23
January 2014.
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