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ABSTRACT

Islamic Criminal Law, being a part of Shari‘ah, contains efficacious measures to
prevent and control crimes. In the scheme of Islamic law of governance, it is an
incumbent duty on the executive authorities to implement them as part of their attempt
to bring the whole social and individual aspects of human life in line with the
requirements of the Shari‘ah. We have seen that several countries have embarked on
the Islamization of their legal systems including the penal laws. In South East Asia,
countries like Malaysia have gradually moved towards the same direction by
introducing ta‘zir punishments for certain offences as defined by Islamic law; Brunei
Darussalam has the same desire. To explore the possibility of such an implementation
in Brunei, the study primarily aims at delineating its problems and prospects. To
accomplish this, using qualitative methodology, the study addresses three main issues:
first, it dispels the myths and misgivings which surround the concept of Islamic
punishments, second, it identifies the existing legal hurdles for full application of such
punishments in Brunei, and lastly, it explores legislative strategies which make such
implementation feasible in the country. The study concludes that for the above dream
to become a reality, three things are essential, namely, giving full force to the meaning
of the relevant provisions of the constitution relating to Islam; amending several
existing laws; and improving the existing legal institutions towards such an end.



o leitlang U ad Badize Ol edn sag el e o s DY) O
Bddid) Slalldl Slarly e b ALY Anad) (S a3y L DYl SLH S8l
gl Sllate e Bl UL s,y Al Y1 o r Sl S 304 U] 3 Lndeiad
Lidle Das . SL) Oplall ISy A sl Lgadss sl s yd 05 ) QI e Lag i
iyl Cgiall Sl @b e oV s (3 Lty Jasl A luT B8 g Jgo e
S duis 155 G LYl 08l e3ud ) gl e dnms SSTesl dm
phisiaby ¢ 5 gimdy BLlaly LdSlans anls ) Gagr LoV ed (slan 3 oY)
Ld g bl sl Iy b (Jo¥l thed) Lliad 33 anlilll Jolis cdegdl Aomgie
oda i oSl ko) ol e 20sldl) 3550 ldal) sus (ally DY) lsiell ageda
s (3 Lo daandl s Jad ) Gn 2l Slondl eV GuiaSay ¢ sy ¢ by (3 Sbsial)
Jsel Wy 3y caadly i mead M OF L 2l el (e Lo ess s L
35rgl ledll Bae (et g YL Blad) gl sS-Y WS B3l elas] oy il

Al g Al 459 Slas sl pd Ll



APPROVAL PAGE

| certify that | have supervised and read this study and that in my opinion, it conforms
to acceptable standards of scholarly presentation and is fully adequate, in scope and
quality, as a dissertation for the degree of Master of Islamic Revealed Knowledge and
Heritage (Figh & Usal Figh).

Sayed Sikandar Shah Haneef
Supervisor

| certify that | have read this study and that in my opinion it conforms to acceptable
standards of scholarly presentation and is fully adequate, in scope and quality, as a
dissertation for the degree of Master of Islamic Revealed Knowledge and Heritage
(Figh & Usul Figh).

Anke Sandra Bouzenita
Examiner

This dissertation was submitted to the Department of Figh and Usal Figh and is
accepted as a partial fulfilment of the requirements for the degree of Master of Islamic
Revealed Knowledge and Heritage (Figh & Usal Figh).

Ahmad Basri Ibrahim
Head, Department of Figh and
Usal Figh

This dissertation was submitted to the Kulliyyah of Islamic Revealed Knowledge and
Human Science and is accepted as a partial fulfilment of the requirements for the
degree of Master of Islamic Revealed Knowledge and Heritage (Figh & Usual Figh).

Badri Najib Zubir

Dean, Kulliyyah of Islamic
Revealed Knowledge &
Human Sciences



DECLARATION

| hereby declare that this dissertation is the result of my own investigations, except
where otherwise stated. | also declare that it has not been previously or concurrently

submitted as a whole for any other degrees at IIUM or other institutions.

Hajah Nurul Akmalina Binti Haji Yahya

Signature..........c..oeieinin. Date..........coeeenn



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND
AFFIRMATION OF FAIR USE OF UNPUBLISHED
RESEARCH

Copyright © 2010 by Hajah Nurul Akmalina Biniti Haji Yahya. All rights
reserved.

THE APPLICABILITY OF ISLAMIC CRIMINAL LAW IN BRUNEI
DARUSSALAM: PROBLEM & PROSPECTS

No part of this unpublished research may be reproduced, stored in a retrieval
system, or transmitted, in any form or by any means, electronic, mechanical,
photocopying, recording or otherwise without prior written permission of the
copyright holder except as provided below.

1. Any material contained in or derived from this unpublished
research may only be used by others in their writing with
due acknowledgement.

2. 1IUM or its library will have the right to make and transmit
copies (print or electronic) for institutional and academic
purposes.

3. The HUM will have the right to make, store in a retrieval
system and supply copies of this unpublished research if
requested by other universities and research libraries.

Affirmed by Hajah Nurul Akmalina Binti Haji Yahya

Signature Date

Vi




This dissertation is dedicated to my parent, my brother, my husband and
my son, “All of you are my strength”

vii



ACKNOWLEDGEMENTS

All praises and thanks to Allah the Almighty, due to His Mercy and guidance, | am
able to complete my dissertation and produce this research.

In the process of writing this research, | received encouragement from a
number of persons, and | am happy to avail this opportunity to thank them. | wish to
extend my deepest gratitude and appreciation to my supervisor Assoc. Prof. Dr. Sayed
Sikandar Shah Haneef who offered guidance and assistance throughout the period of
my research whom with his comments, ideas and advice helped in the completion of
this thesis.

My endless and sincere appreciation goes to my parent, Haji Yahya bin Haji
Ahmad, and Hajah Masni binti Haji Abdul Manaf, also my brother, Haji Nasrul Fakhri
bin Haji Yahya whom supported and motivated me from the beginning of my studies
till now. Especially my mother, who inspired me to be patient and hardworking. 1
would not be able to pursue my Master and successfully complete it without their
prayers.

My special thanks and heartiest appreciation to my beloved husband Shari bin
Awang Murat, firstly, for his patience, who stood untiring giving supports and
motivation in time of sadness, secondly in helping me in every aspect of our marriage
and sacrificing his time to help me with my research.

Lastly, to my family members, my colleagues and friends who assist me directly

or indirectly to this research. | owe all of you special thanks and appreciation. May Allah
(s.w.t) bless and reward them all.

viii



TABLE OF CONTENTS

N 01 1 - (o) OSSR ii
ADSEFACE IN ATADIC ... i
APPIOVAL PAJE... ..ottt iv
[ =Tod P T LA o] USSR v
(000 0) Y T o 0 =T TSRS vi
=0 Tor: A o] o ISP PPPR Vil
ACKNOWIEAGEMENTS ...t re e viii
CHAPTER 1: INTRODUCTION.......cocot ittt se e 1
1.1 Statement of the problem ... 2
1.2 RESEAICH QUESTIONS ...ttt 3
1.3 ODJECLIVES ..ottt 3
1.4 Significance Of RESEAICN...........ccccuiiiiiiiiees e 4
1.5 Methodology of ReSearch ...........ccccoviieieeci i 4
1.6 Justification/Rationale of Research.........ccccccocvvivevviieiiiencce e 5
1.7 LIterature REVIEW........ccviiveie e 5
CHAPTER 2: CONCEPTUAL FRAMEWORK OF ISLAMIC
CRIMINAL LAW ..ottt ettt sttt st aneas 8
2.1 Definition of Crime in ISlam ..o 8
2.2 Classification of CrHME ........cccooviiiiiece e 11
2.2.1 Classification of Crimes according to punishment ..................... 11
2.2.2 Classification of Crimes in accordance with intention ............... 11
2.2.3 Classification according to violations of rights............cc.cc.ce..... 11
2.3 Islamic PUNISNMENL ..........coiiiiiecece e 12
2.3.1 hudud ( The fixed punisShments) ........ccccevveveiieiiere e 12
2.3.2 Qisas and Diyah (crime of retaliation and blood money)............ 24
2.3.3 Ta‘zir (crime of discretionary punishment) .........cccooevniinienn. 28
2.4 The aim and philosophy of Islamic Criminal Law .............cccceevvevnnnnne. 29
2.5 Misconceptions and clarification ............ccccovviiiiiiiene s 32
CHAPTER 3: THE HISTORY OF ISLAMIC LAW IN BRUNEI .................. 36
3.1 INTrOAUCTION. ....ee et 36
3.2 Islamic Law in Brunei before British before British Colonization........ 42
3.3 Islamic Law in Brunei Darussalam after British Colonization ............ 52
3.3.1 “Mohammadan™ Law ........cccccceeveeiiiieiie e e se e see e 57
3.3.2 Religious Council, State Custom and Kathis Courts
Enactment, 1955 ... ... 58
3.3.3 The Brunei Constitution 1959...........cccccevieiiiiinricic e 61
3.3.4 Religious Councils and Kadis Courts Act. Chapter 77,
revised edition 1984 ..........cooeii e 62



3.4. The Establishment of Syariah Court in Brunei Darussalam ................ 62

CHAPTER 4: THE CURRENT LAW OF CRIMES AND PUNISHMENTS

IN BRUNEI DARUSSALAM ..ottt 69
4.1 Current law of Crimes after Independence............ccooeveieiencneiinnnnns 69

4.2. The Establishment of the Criminal Proceedings in Syariah Court....... 72

4.2.1 Hearing and SENtENCING .....ccvvvverieeieiieesie e 75

4.2.2 Other procedures in Criminal Trial...........ccccooevviieiiicieeic e, 76

4.2.3 Procedures in Criminal Appeal ...........cccoviiiiiiiiiniicccee 77

4.3. Appraisal and analysiS..........cccceiieiieiiiiieie e 78

CHAPTER 5: THE PROBLEMS AND PROSPECTS OF

IMPLEMENTATION OF ISLAMIC CRIMINAL LAW IN BRUNEI........... 89
T8 A 1 0o ¥ od £ o o PSR 89
5.1.1 Challenges and Problems...........cccocevieiiiiiieeie e 91
5.1.1.1 The absence of Shari‘ah Criminal Procedure..................... 91
5.1.1.2 Not presented by Shari‘ah Lawyer during Trial.................. 93
5.1.1.3 Limited jurisdiction of the criminal offences in the
Syariah COUTES ......eeuiriiriiiiiricie ettt 94
5.1.1.4 Irrelevance of the punishable offences.........c..cccccvveiiennis 94
5.1.1.5 Inefficient Religious Investigators and Prosecutors............ 98
5.1.2 PIOSPECES ...ttt 99
5.1.2.1 Enactment of Shari‘ah Criminal Procedure.............ccccvev... 101
5.1.2.2 Establishment of Advocate Aid Bureau...........cccccceevvieenene 102
5.1.2.3 Increasing the jurisdiction of Syariah Courts
Or Establishing one Legal and Judicial System...........ccccccccevvennnne 103
5.1.2.4 To produce competent Court Officials, Prosecutors
and Religious INVESTIGAtOrS.........cccererirereiinesieee e 105
5.2 CONCIUSION. ....eiviiiiiiecie et 105
BIBLIOGRAPHY ..ottt sttt st st 108
APPENDIXES ..ottt be e 114



CHAPTER 1

INTRODUCTION

Islamic Law, being a part of Shari“ah contains efficacious measures to prevent and
control crimes, called Islamic criminal law. Islamic criminal law adopts two-
prolonged approaches to combat crime and criminality, namely preventive and
corrective. At the level of prevention, first and foremost, it incessantly and clearly
reminds man and conditions him not to involve in criminality. But to deal with a
committed crime, the Islamic criminal justice system does not neglect the punitive
measures that are needed to effectively combat crimes. The penal law of Islam
consists of three major types of penalties, namely hudud, gisas/diyah and ta“zir.
These penalties represent various categories of punishments that would be meted out
against perpetrators of certain offences as defined by textual sources as well as those
legislated by state authorities. Accordingly, in the scheme of Islamic law of
governance, it is incumbent duty of the executive authorities to implement them as
part of their attempt to bring the whole social and individual aspects of human life in
line with the requirements of the Shari  ah.

In view of the above, the post-colonial era has witnessed a great Islamic
resurgence for the restoration of Islamic norms and its laws. As part of this endeavour
some countries, such as Pakistan and the Sudan, have embarked on the Islamization of
their legal systems including the penal laws. In South East Asia, a country like
Malaysia gradually has moved towards the same direction by introducing ta“zir

punishments for certain offences as defined by Islamic law.



Other Muslim countries, such as Brunei, nurture the same desire, the cogent
proof of which is the statement made by His Majesty Paduka Seri Baginda Sultan and
Yang Di Pertuan Negara Brunei Darussalam on the occasion of his 50th birthday
celebration at Istana Nurul Iman on 15th July 1996 when he gave his consent to the
formation of the Syariah Court'. Thereafter, he stated that the formation of Syariah
Court is to be at the highest possible levels, to implement not only the administration
of family law but also at a suitable time to handle Islamic Criminal Act entirely as
required by Allah, the Almighty.?

Accordingly, for this political will as expressed by His Majesty to be
materialized, currently there are attempts underway for devising the operational
framework for such an implementation. To be part of this noble mission, therefore, |
propose to address some academic dimensions of the issue including: First, by
dispelling the myths and misgivings that surround the system of Islamic punishments
- emanating from both the massive smear campaigns by the detractors of Islam and
the pitfalls in some of its contemporary implementations. Secondly, | will identify
the existing hurdles for the implementation of Islamic criminal law in Brunei
Darussalam. Lastly, 1 would explore the prospects for its application within the

existing legal framework in Brunei Darussalam.

11 STATEMENT OF THE PROBLEM
To implement Islamic criminal law in countries whose legal system has suffered the

throes of colonization is not an easy task. For instance, when Brunei Darussalam

! In Brunei Darussalam, the “Shari ¢ ah Court” is spelled “Syariah Court”. Therefore, the researcher will
follow this mode of writing throughout the thesis and will not follow the standard Arabic
Transliteration. The same goes to the law pertaining Shar1 © ah in Brunei Darussalam.

2 Kumpulan Titah Kebawah Duli Yang Maha Mulia Paduka Seri Baginda Sultan Dan Yang Di-Pertuan
Negara Brunei Darussalam sepanjang tahun 1996, Jabatan Penerangan, Jabatan Perdana Menteri,
Negara Brunei Darusslam,.



became a British Protectorate in the 19" century, the role of Islamic law similar to
Malaysia was reduced to the application of Muslim Personal Law. All the other laws
of the country were replaced with English common law and principles of equity. After
the independence of Brunei Darussalam in 1984, however vehement efforts have been
made in order to Islamize the law in Brunei Darussalam. In this process, the most
pertinent question arises: What would be the possibility of Islamizing the penal
system of the country especially when there has not been any perfect model of
successful implementations in countries with similar colonial experience? To answer

this and other incidental questions, therefore, this study proposes to embark upon.

1.2 RESEARCH QUESTIONS
This study attempts to address the following:
1. What was the position of Islamic criminal law before colonization in
Brunei?
2. What is the current status of Islamic Law and Syariah Courts in Brunei
Darussalam?
3. What is the extent of compatibility of the existing law with Islamic
criminal law?
4. What are the hurdles which obstruct the full implementation of Islamic
criminal law in Brunei Darussalam?
5. What should be done to embark upon the full Islamization of criminal law

in Brunei Darussalam?

1.3  OBJECTIVES

This study aim to:



1. Delineate the existing legal framework for a possible implementation of
Islamic criminal law in Brunei.

2. Evaluate options that would most viably work for such application in
Brunei.

3. ldentify practical strategies for the implementation of Islamic Criminal

Law.

14 SIGNIFICANCE OF THE RESEARCH

This study intends to contribute towards bringing enlightened understanding about the
necessity of the Islamization of the penal system in Brunei Darussalam. In the
meantime it is unique as it engages in legal analysis of options and strategies that
would viably lead to the implementation of Islamic criminal law in Brunei

Darussalam.

15 METHODOLOGY OF RESEARCH

The study uses qualitative methods of research to investigate the problems and
prospects for the full implementation of Islamic criminal law in Brunei. This method
involves two Kinds of research activities: First, it requires critical content analysis of
the available literary works pertinent to the topic. Second, it warrants fact finding
mission about the problems and prospects of implementation of Islamic criminal law,
which would be accomplished through conducting unstructured interviews with

relevant legislative and judicial bodies in the country.



1.6 JUSTIFICATION /RATIONALE OF THE RESEARCH

To the best of the researcher’s knowledge, to date this topic has not been adequately
researched in a manner the researcher proposes to attempt. Accordingly, to thrush out
issues surrounding the implementation of Islamic criminal law and identify the
available launching pads in the existing legal framework of the country to achieve

such an end ipso facto validate this study.

1.7 LITERATURE REVIEW

Indisputably, the juristic work on the substantive Islamic criminal law is voluminous.
The literature on the application of Islamic criminal law in the contemporary setting is
also vast. However, by and large, these studies focus on the application of Islamic
criminal law in countries such as Pakistan, Sudan, Saudi Arabia and Nigeria. But to
address the issue in the context of a South Asian country like Brunei Darussalam, has
seen only some scanty attempts. However, some of the most relevant works which
deal with this topic include:

Ahmad Ibrahim (1993) who wrote an article on the topic of “Suitability of the
Islamic Punishment in Malaysia”. He deliberated on the challenges that the
application of Islamic criminal Law would entail but expressed full conviction that
Islamic criminal law as compared to laws inherited from colonial powers best suits the
interest of Muslims in Malaysia- as it bears close affinity to their culture and norms.
However, he does not outline any framework to be useful for the study at hand. Even
though Brunei has common issues with Malaysia, the author did not touch on Brunei
at all in his article.

Hashim Mehat (1991), in his book “Malaysian Law and Islamic Law on

Sentencing” describes the punishment of crimes in Islam and then compares them with



the Malaysian Penal Code. He also draws upon the experience of the Islamization of
the Penal Code in Pakistan by highlighting some of its common features with the
Malaysian legal scenario. Nevertheless, he does not discuss the issue in the context of
Brunei Darussalam specifically.

Another book written by Matthew Lippman, Sean Mc Conville, and Mordechai
Yerushalmi (1988), entitled “Islamic Criminal Law and Procedure- An Introduction”
provides an introductory reference guide on Islamic comparative criminal procedure,
comparative legal systems and comparative politics in general with the focus on some
particular aspects of the subject. However, this research does not touch on issues that
the writer wants to highlight which are the problems and prospects on its applications
in Brunei.

A thesis written by Ahmad Termizi bin Abdullah (2005) on “The
Implementation of Islamic Criminal Law in Malaysia: Challenges and Prospects”,
points out the real problems and prospects of enforcing the Islamic Criminal Law in
Malaysia. Although he discussed the same questions but he does not deal with issues
in Brunei Darussalam.

Another MA dissertation by Akhtarzaite bt Haji Abdul Aziz (2001) entitled
“Tatbi q al-nizam al-jina’t al-Islami fi Mali ziya :ishtilahat wa iqtirahat”, spells
out the hurdles that exist for the implementation of Islamic criminal law in Malaysia.
It also proposes some methods to overcome these obstacles but it does not cover the
situation in Brunei as both countries faced different problems and needed different
solutions.

Serbini Bin Haji Matahir (1993) and (2003), also addresses the point in his two
works, namely, ”Peruntukan Undang-undang Ta ‘zi r Dalam Akta Majlis Agama Dan

Mahkamah-mahkamah Qadi Bab 77 Di Negara Brunei Darussalam™” and "Sistem


http://eresources.perpun.net.my/myto/tabstract1.php?id=17335
http://eresources.perpun.net.my/myto/tabstract1.php?id=17335
http://eresources.perpun.net.my/myto/tabstract1.php?id=18611

Pentadbiran Keadilan Jenayah Syariah Mahkamah Qadi Brunei Darussalam”
respectively. These studies though delving with issues pertinent to our concern, such
as the application of ta‘zir by Kadis Court in Brunei Darussalam but does not
address the problems and prospects for full enforcement of Islamic criminal law in

Brunei Darussalam.


http://eresources.perpun.net.my/myto/tabstract1.php?id=18611

CHAPTER 2

CONCEPTUAL FRAMEWORK OF ISLAMIC
CRIMINAL LAW

2.1. DEFINITION OF CRIME IN ISLAM

According to Ibn Al Mansar (1990), the words jurm (s4), jarimah (i) and
jinayah (4ts)are used for crime and offence in Islamic Criminal Law. The root word
jurm (%) literally means to cut off. It is said "u="(He cut it off), "s& S 55" (He

shore, or sheared or cut off the wool of the sheep). The Holy Qur’an (al- Maidah: 8)
says,

L& 7 2 ‘., = . 7

G 2 _. gf . -
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And let not the hatred of others to you make you swerve to wrong and
depart from justice.?

Thus, the word jurm ( (=o>means a sin, a crime, a fault, an offence or an act of
disobedience, transgressions, whether intentional or committed through inadvertence.
It is for this reason that this word has been used for unfair earning and unfair action.
For instance, the Holy Qur’an uses it to all that is against justice and right path and the
person who commits unjust and unfair action is called mujrim ((eo> (Anwarullah,
1995). Hence, all the disorder and disobedience towards Allah and His Prophet (s.a.w)
are considered jurm and the word jinayah refers to any misdeed committed by a
person. The word jindyah is used in legal sense as misdeed prohibited by law.

Although, the scholars of Islamic criminal law use the word jindgyah and

jarimah to mean crime or offence, some of the jurists differentiate between the

3 The translation of the Holy Qur’an that will be used throughout this thesis is by Ysof <Al



meaning of jurm and jinayah. Majority of them described jinayah ( sdnik 1la sa (3 2L~
of prohibited and injurious actions, whether they relate to human body or property or
other violations. Some of the jurists applied the term jinayah in the sense of offences
resulting in the loss of life such as murder and causing bodily injury. Others, refers
jinayah to crimes or offences liable to hudid and gisas. While the word jari mah was
often related with offences done for which punishment of hadd or ta“zir has been
prescribed. Technically, jari mah or jinayah refers to commission or omission of
punishable legal prohibition in Shart © ah (Awdah, 2003: 57).

According to Al Mawardi (1983: 189), crimes are wrongful acts in Shar1 © ah
which are punishable by hadd (fixed punishsment) or ta‘zir (discretionary
punishment).

Hashim Mehat (1993: 12) wrote in his book that, crime or jinayah in Islam
means two things; committing what is forbidden (by Allah) and omitting what is
commanded by Allah. In other words it denotes committing what is haram (unlawful)
and omitting what is obligatory.

The similarities and differences between Islamic Law and civil law with regard
to the concept of crime have been dealt with by some authorities.

According to Anwarullah (1995: 7-8), the definition of crime in Islamic law is
identical with its definition in the contemporary laws. In contemporary laws, crime
means an act prohibited or omission not permitted by law. The author also inserted a
definition of crime from a contemporary author, named Sardar Muhammad Igbal
Mokal to support his statement who wrote, “A crime is an act of commission or
omission, contrary to municipal law, tending to the prejudice of the community for

which punishment can be inflicted as the result of judicial proceeding taken in the



name of state.” The author attached definite meaning to this word “an act or omission
punishable by law.”

The researcher does not totally agree with Anwarullah’s view on the attached
definite meaning of crime. In the researcher’s opinion, there are differences between
the definition of crime in Islamic law and contemporary law. In modern law, a crime
consists of an act that has harmful effects on the public. In Islamic law, there are a
numbers of rights that may be affected by a criminal act for instance, the right of
Allah in hudad. The researcher agrees with the opinion stated by Ahmad Termizi
(2005: 13) in his research on Islamic criminal law that “one of the most important
aspects to differentiate between crime and civil wrong in man made law is to
differentiate whether the acts are against the individual right or the right of the society.
Any act will be considered a crime when it is connected to the right of the society.
However, in Islam, both are considered as crime.”

While Hashim Mehat (1993: 13) stated that, both laws have similarity in terms
of commissions or omissions, but different in terms of sources of law for each of both
laws. What is forbidden in Islamic law is not necessarily forbidden in modern or
contemporary law.

“Awdah (2003: 58) said that “in both Islamic laws and contemporary law the
commission and omission of an act is not considered crime until punishment has been
prescribed for it.”

The researcher agrees that identification of crimes and prescription of
punishment in Islamic Law has similarity to the modern law as both are designed to
safeguard the interests of the community and social system. The main difference

between both laws is the sources of the law itself. All the jurists of Islam all agreed

10



that there are four sources of Islamic criminal law; the Holy Qur’an, the Sunnah,
consensus and analogy.

The jurists are unanimous on the first three sources while they differ on the
fourth. Some recognize it as source of Shari © ah while others do not recognize it as a

source of establishing crime and punishments (* Awdah: 2003, 143)

2.2 CLASSIFICATION OF CRIME

According to jurist, Crime can be classified into three different type based on different
aspects:  Firstly, classifications of crime according to punishments, secondly,
classification of crime according to intentions and classification of crime according to

the violation of rights.

2.2.1 Classification of Crimes According to Punishment
Based on this aspect, crime in Islamic criminal law can be divided to three kinds of
punishment; hudud (crimes of fixed punishments), gisas and diyah (crimes of

retaliations and blood money); and ta“ zi r (crimes of discretionary punishment).

2.2.2 Classification of Crimes in accordance with intention
From this angle, crimes fall under two categories; either intentional crimes or

unintentional crimes.

2.2.3 Classification according to violations of rights

For this perspective, crime can be divided into two main categories which are crimes

against the public or society, and crimes against individuals.

11



“Awdah (2003) in his book add another classification which is the
classification of crimes in accordance with the time of revelation thereof. Crime in this
classification falls under two categories in accordance with the time of their
revelation; undoubtful crimes and doubtful crimes.

In this research, the researcher will only elaborate the classification which deal

with the punishment issue.

2.3 ISLAMIC PUNISHMENT
Punishment in Islamic law refers to penalty prescribed by Allah the All Mighty to
deter a person from committing crime. * Awdah (2005, vol 3: 1) mentions his view on
punishment that:

the object of prescribing punishment for violation of the Law Givers’

edict is to reform the society, deliver the individual from evil, save them

from ignorance, lead them out of a life of aberration, prevent them from

committing sins, and persuade them to obey Allah and His messenger

Islamic law has devised three systems of punishments for all criminal offences
to be implemented by an Islamic ruler where each system is specifically for certain
misdeeds. These systems of punishments are known as hudiad, gisas and ta‘zir.

According Siddiqui (2003), in Islamic Law, criminal offences mostly concern; person,

property, honour, state, religion, public peace and tranquility, decency or morals.

2.3.1 Hudid (The fixed punishments)
Hudud is the plural of Arabic term hadd. This word hadd has many different
meanings. The literal meaning of hadd refers to limitations which have been defined

by Allah in the Holy Quran and the Sunnah. Shabbir refers hadd as prevention,

12



hindrance, restraint, prohibition and hence, it is a restrictive ordinance or statute of
Allah (s.w.t), which makes division between lawful and unlawful things.

Hadd also means boundary, limit, barrier and obstacle. It stands for an
unalterable or unchangeable punishment fixed by Qur’an and Sunnah. It cannot be
increased, decreased, altered or remitted by anyone, even the head of the Islamic state.
(Anwarullah, 1995: 125)

The hudud punishments are called hudad because they forbid repetitions.
Hudud are considered as “huquq Allah ta“ala” ( rights belonging to Allah) because
they are promulgated for the protection of society against crimes, which affect the
overall well-being. They are determined as “huquq Allah ta“ala” to ensure
enforcement. No human intervention is permitted to forgive or minimize them in any
manner. This punishment is made to ensure the welfare of the society, its stability and
the attainment of a rule of law, which is essential for a stable, orderly and civilized
life. (" Ata Al Sid, 1995: 29-30)

The following are the crimes of hudud in Islamic Criminal Law;

1. Zina (Adultery or fornication):

Zina means illicit sexual intercourse between a man and a woman not married to each
other and who are not suspected to be, validly married to each other. The term zina
includes both adultery and fornication but there is a difference in the punishment for
these two offences.

The Qur’an (al-Isra”: 32) describes zina as an evil thing to do and the

Muslims are prohibited to approach it,

P
. Z. 7

() S 2Lah 2md OE 0]

13



nor come near to adultery: for it is a shameful (deed) and an evil,
opening the road (to other evils)
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those who invoke not, with Allah, any other god, nor slay such life as
Allah has made sacred except for just cause, nor commit fornication; -
and any that does This (Not only) meets punishment. (al-furgan: 68)

There are two types of punishment laid down in Islam for adultery, whipping
and banishment and stoning to death. Whipping and banishment are punishments to be
given to an unmarried adulterer ( .(ce==<1 L2 £Unmarried is defined as somebody
who unmarried at the time of the crime and was never married before. While stoning
to death is the punishment for a married adulterer (\Jesz=0). Married adulterer is
defined as a person who was married at the time of the crime or once married before.
If one is married and the other is unmarried, the former will be stoned to death while
the latter shall be whipped and banished at the same time.

Thus, the Shari © ah has prescribed the punishment of a hundred stripes for the
unmarried adulterer or fornicator; this is the opinion of Imam Abu Hani fah.
According to Imam Shafi'T and Imam Ahmad and Imam Malik, the punishment of
zina for an unmarried person is whipping hundred stripes and also banishment for one
year. Imam Malik differed by saying that women are exempted from banishment.

The Holy Qur’an (al-Nar: 2) lays down about the flogging;
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