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ABSTRACT 
 

 

This research offers critical insight on the concept of free and fair elections and its 

implementation under the constitutional framework in Malaysia. The study is aimed at 

analyzing whether the existing constitutional framework has provided enough support 

on the conduct of free and fair elections. The term ‘free and fair elections’ is used to 

describe the standards of election, which are mainly based on international obligations 

and general democratic principles. The term refers to the principle that supports the 

fundamental purpose of the election itself. This research explores the concept of free 

and fair elections based on a mixed academic and applied law research whereby 

conventional method is used along with historical and evaluative techniques. In this 

context the quality of elections in Malaysia is measured through assessment on the 

relevant constitutional provisions. Every element of election in the constitution is 

examined based on the concept of free and fair election. The findings reveal that, the 

framers of the Constitution had strongly recommended a reliable system but it has 

been weakened by the changes proposed by the Working Committee and the 

amendments afterwards. The result of this thesis also shows that the existing electoral 

process is partially free and fair. The facts that the political freedoms are curtailed, the 

restrictions on political critics and the failure to ratify international instruments are 

among the basis of the finding that the election is partially free. The conclusion that 

the Malaysia election is not completely fair is based on the many indicators such as: 

degree of neutrality the Election Commission; lack of caretaker government policy; 

unfair media access; and unfair delimitation. The study proposes a genuine electoral 

reform which should start with administrative reform. This research also strongly 

argues on the importance of fair competition, transparency, accountability and control 

on political party financing. The result obtained may assist in providing academic 

perspective for electoral reform. More importantly, it would be very helpful for more 

detailed research of essential areas on elections in order to improve the electoral 

process in Malaysia.  
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ABSTRAK 
 

 

Kajian ini menawarkan pandangan yang kritikal terhadap konsep pilihan raya yang 

bebas dan adil dan pelaksanaannya di bawah kerangka perlembagaan di Malaysia. 

Kajian ini bertujuan untuk menganalisis sama ada perlembagaan yang ada telah 

memberikan sokongan yang cukup untuk penjalanan pilihan raya yang bebas dan adil. 

'Pilihanraya yang bebas dan adil' adalah istilah yang digunakan untuk menggambarkan 

piawaian pilihan raya berdasarkan obligasi antarabangsa dan prinsip asas demokrasi. 

Istilah ini merujuk kepada prinsip yang menyokong tujuan asas pilihan raya itu 

sendiri. Penyelidikan ini meneroka konsep pilihan raya yang bebas dan adil 

berdasarkan kaedah penyelidikan perundangan secara akademik dan aplikasi yang 

mana kaedah konvensional digunakan bersama-sama dengan teknik sejarah dan 

penilaian. Dalam konteks ini, kualiti pilihan raya di Malaysia diukur melalui penilaian 

terhadap peruntukan-peruntukan yang relevan dalam perlembagaan. Setiap elemen 

pilihan raya dalam perlembagaan dikaji berdasarkan konsep pilihan raya yang bebas 

dan adil. Dapatan menunjukkan bahawa, penggubal Perlembagaan telah 

mengesyorkan satu sistem yang kukuh tetapi syor itu telah dilemahkan oleh perubahan 

yang dicadangkan oleh Jawatankuasa Kerja dan pindaan-pindaan selepas itu. Hasil 

kajian ini juga menunjukkan bahawa proses pilihan raya yang kini adalah spara bebas 

dan adil. Hakikat bahawa kebebasan politik disekat, sekatan ke atas pengkritik politik 

dan kegagalan untuk meratifikasi instrumen antarabangsa adalah antara asas dapatan 

bahawa pilihan raya itu spara bebas. Kesimpulan bahawa pilihan raya Malaysia tidak 

benar-benar adil berdasarkan beberapa petunjuk seperti: tahap berkecuali Suruhanjaya 

Pilihan Raya; kekurangan dasar kerajaan sementara; akses media yang tidak seimbang 

dan persempadanan semula yang tidak adil. Kajian ini mencadangkan reformasi tulen 

pilihan raya yang harus bermula dengan perubahan badan pengendali pilihan raya. 

Kajian ini juga menekankan kepentingan persaingan yang adil, ketelusan, akauntabiliti 

dan kawalan ke atas pembiayaan parti politik. Keputusan yang diperolehi boleh 

membantu dalam menyediakan sudut pandangan ilmiah untuk reformasi system 

pilihan raya. Lebih penting lagi, ia dapat mendokong  penyelidikan yang lebih 

terperinci ke atas aspek-aspek penting pada pilihan raya dalam usaha untuk 

memperbaiki sistem pilihan raya di Malaysia.  



v 

 

APPROVAL PAGE 
 

 

 

 

The thesis of Muhammad Fathi Yusof has been approved by the following: 

 

 

 

 

 

 

___________________________ 

Abdul Aziz Bari 

Supervisor 

 

 

 

 

 

____________________ 

Khairil Azmin Mokhtar 

Internal Examiner 

 

 

 

 

 

_________________________ 

Rusniah Ahmad 

External Examiner 

 

 

 

 

 

________________________ 

Wahabuddin Ra’ees 

Chairman 



vi 

 

DECLARATION 

 

 

 

 
I hereby declare that this thesis is the result of my own investigations, except where 

otherwise stated. I also declare that it has not been previously or concurrently 

submitted as a whole for any other degrees at IIUM or other institutions. 

 

Muhammad Fathi Yusof 

 

Signature ……………………………….  Date ……………………………. 

 

  

  



vii 

 

 

 

INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA 
 

 

 

DECLARATION OF COPYRIGHT AND AFFIRMATION 

OF FAIR USE OF UNPUBLISHED RESEARCH 
 

 

Copyright © 2013 by International Islamic University Malaysia. All rights reserved 

 

 

FREE AND FAIR ELECTIONS:  

THE CONSTITUTIONAL FRAMEWORK IN MALAYSIA  

 

 

 

I hereby affirm that The International Islamic University Malaysia (IIUM) hold all 

rights in the copyright of this Work and henceforth any reproduction or use in any 

form or by means whatsoever is prohibited without the written consent of IIUM. No 

part of this unpublished research may be reproduced, stored in a retrieval system, or 

transmitted, in any form or by any means, electronic, mechanical, photocopying, 

recording or otherwise without prior written permission of the copyright holder. 

 

 
 

Affirmed by Muhammad Fathi Yusof 

 

 

 ………………………….    ……………..…… 

  Signature      Date 

 

 

 

 

 

 

 

 

 



viii 

 

ACKOWLEDGEMENTS 

 

 
 

Praise be to Allah who is unique in possessing His most splendid Name and alone 

possesses invincible might. May Allah bless the Messenger Muhammad with a 

blessing that grows and flourishes, and his Family and Companions, and grant them 

peace. 

 

My journey of completing PhD is probably the most challenging, colourful and 

unforgettable experience in my life. While enjoying its accomplishment, I would like 

to express my heartfelt gratitude to many individuals including my supervisors, family 

members, colleagues and friends who have supported, guided, encouraged and helped 

me along this wonderful journey. 

 

My first debt of appreciation must go to my supervisor, Dr. Abdul Aziz Bari, who is 

not only a mentor but a dear friend. He patiently provided the vision, encouragement 

and advise necessary for me to proceed through the doctoral program and complete 

my thesis.   

 

I would like also to thank my external examiner Associate Professor Dr. Rusniah 

Ahmad from and my internal examiner Associate Professor Dr Khairil Azmin 

Mokhtar who had reviewed by thesis and offered valuable advice and constructive 

criticism on my work. Dr Khairil’s guidance and comments after viva had appreciably 

improved my thesis. I am also thankful to other members of viva committee, Professor 

Wahabudin Ra’es and Professor Abdul Ghafur for their thoughtful comments on the 

thesis. 

 

Special thanks to University of Technology, Malaysia (UTM) administration members 

particularly from UTM Razak School of Engineering and Advanced Technology, 

UTM College of Science and Technology, UTM SPACE and Registrar Office who 

had supported my journey in completing PhD. I would also like to extend my 

gratitude to the government of Malaysia and Ministry of Higher Education for 

approving my study leave and providing financial support. 

 

In collecting information and data for my research, I am indebted to many individual 

from various institutions including the Election Commission, the National Archives of 

Malaysia, IIUM Library, UTM Library and National Library.   

 

I would not have contemplated this road if not for my wife, Ros Izanuri and my 

children Farhah, Muslih and Mus’ab, whose love provided my inspiration and 

endurance. To my parents Haji Yusof and Hajah Wan Eshah, and my parents-in-law 

Haji Jamaludin and Hajah Rus Puteh, thank you for your precious affection and 

encouragement. And finally, to my siblings, relatives and in-laws who directly or 

indirectly encouraged me to complete my study successfully. May Allah bless all of 

us. Amin.  

 

 

 



ix 

 

TABLE OF CONTENTS 
 

 

 

 

Abstract ………………………………………………………………………...  

Abstract in Arabic ……………………………………………………………... 

Abstract in Malay ………….………………………………………………….. 

Approval Page ……….………………………………………………………… 

Declaration Page ………………………………………………………………. 

Copyright Page ………………………………………………………………… 

Acknowledgements ……………………………………………………………. 

List of Tables ………………………………………………………………….. 

List of Cases …………………………………………………………………… 

List of Statutes ………………………………………………………………… 

List of Abbreviation …………………………………………………………… 

 

 

CHAPTER 1: INTRODUCTION …………………………………………… 

  

 Research Topic ………………………………………………………… 

 Significance of Research ……………………………………………….  

 Research Design ……………………………………………………….. 

  Research Objectives ………………………………………….... 

  Hypothesis …………………………………………………….. 

  Research Methodology ………………………………………… 

 Literature Review ……………………………………………………… 

 Outline of Thesis ………………………………………………………. 

 

CHAPTER 2: THE CONCEPT OF FREE AND FAIR ELECTION……... 

  

 Elections and Representative Democracy ……………….…………….. 

 Meaning of Democracy ………………….…………………...... 

Direct Democracy ………………….…………………….......... 

Representative Democracy ……………………………….……. 

Origin and Development of Electoral Framework …………………...... 

Origin of the Electoral System ……………………….………... 

The United Kingdom ………………….……………...... 

France ……………….…………………………………. 

The United States ……………….……………………... 

Global Development of Election …………………….………… 

Enhancement of Electoral Right ………………………………. 

Development of Electoral System …………………….……..... 

International Standards and its Instruments …………….…………….. 

The United Nations Instruments ……….…………................... 

Right to Self-determination ……………………….…… 

Political Participation …………………….……………. 

Equality and Non-Discrimination .……….……………. 

Political Freedoms ………….………….………............ 

ii 

iii 

iv 

v 

vi 

vii 

viii 

xiii 

xiv 

xviii 

xx 

 

 

1 

 

1 

3 

6 

6 

7 

7 

8 

17 

 

20 

 

21 

23 

26 

29 

30 

30 

32 

33 

34 

36 

38 

40 

43 

44 

47 

48 

48 

49 



x 

 

Basic Standards of Elections …………………….…..... 

Other UN Documents ……………………….………………… 

Declaration by the Inter-Parliamentary Union ………………… 

International Observation, Assistance and Assessment ………. 

Free and Fair Elections ………………………….…………………….. 

 Measuring Elections …………………………………………… 

Standard of Election ……….………………………………….. 

Meaning of Free and Fair Election ……….…………………… 

Conclusion …………………………………………………….. 

 

CHAPTER 3: THE FOUNDATIONS AND DEVELOPMENT  

OF ELECTION IN MALAYSIA …………………….……………………… 
 

Beginning of Democratic Institutions…………….……………………. 

  Establishment of Representative Bodies ……………….……… 

The Birth of Political Parties …….………………………......... 

Local Authority Elections ……….………………………......... 

 General Elections 1955 ………………….………………..................... 

The Legislative Body ……………….…………………………. 

Electoral System ……………….………………………………. 

Legal Framework ………………………….……………........... 

Registration of Voters …………………….…………………… 

Electoral Boundary …………………….………………………. 

Administration of Election …………………….………………. 

Fair Campaign …………….…………………………………… 

 Framework under the Constitution ………………………….…………. 

  The 1957 Reid Commission: the Proposal ……………….......... 

  The Election Commission ……………….……………….......... 

  Delimitation ……………….…………………………………… 

  Voting Rights ………………….………………………............. 

  Political Freedom ………….…………………………………... 

 Legal Framework of Election ………………………………………….. 

 Conclusion ……………………………………………………………... 

  

CHAPTER 4: GOVERNMENT AND POLITICAL PARTIES …………... 

 

 Formation of Government ………………………….............................. 

  Election and Responsible Government ……….......................... 

  Elections and State Government ……………………………… 

  Frequency of Elections ………………………………………… 

  Casual Vacancy ………………………………......................... 

  By-elections ……………………………………………………. 

  Emergency Rule and Election …………………………………. 

 Political Parties and Government ……………………………………… 

  Party System …………………………………………………… 

  Separation between Party and Government …………………… 

  Role of Caretaker Government ……………………….............. 

 Conclusion …………………………………………………………….. 

  

51 

52 

54 

55 

59 

62 

64 

66 

72 

 

 

73 

 

74 

76 

79 

84 

87 

90 

91 

93 

94 

96 

99 

100 

101 

105 

107 

112 

117 

119 

121 

122 

 

124 

 

124 

129 

131 

132 

135 

140 

143 

145 

145 

148 

150 

155 

 



xi 

 

 

 

CHAPTER 5: POLITICAL RIGHTS…………………………………….…. 

 

Political Freedom in Malaysia ………………………………………… 

The Constitutional Safeguards ………………………………………… 

 Freedom of Expression and Speech …………………………………… 

 Freedom of Assembly …………………………………………………. 

 Freedom of Association ……………………………………………….. 

 Equality and Political Rights ………………………………………….. 

 Media Access and Coverage ………………………………………….. 

 Conclusion …………………………………………………………….. 

  

 

CHAPTER 6: ELECTION MANAGEMENT BODY ….………...……….. 

  

 Constitutional Safeguards …………………………………….............. 

 Independent Election Commission ……………………………………. 

  Structural Independence ……………………………………….. 

  Strong Leadership ……………………………………………... 

  Independent Election Personnel ……………………………….. 

  Financial Independence ………………………………………... 

 Impartiality …………………………………………………………….. 

  Balanced Representation ………………………………………. 

 Transparency and Accountability ……………………………………... 

 Professionalism and Integrity …………………………………………. 

 Authority to Make Law………………………………………………… 

 Other Scope of Authority ……………………………………………… 

Conclusion  …………………………………………………………….. 

 

 

 

CHAPTER 7: DELIMITATION OF ELECTION BOUNDARY ………… 

  

 Fair Electoral System ………………………….................................... 

 Authority to Conduct Delimitation ……………………………………. 

 Fair Procedures ………………………………………………………… 

  Frequency of Review ………………………………………….. 

  Transparency and Inclusiveness ………………………………. 

 Apportionment of the Constituencies …………………………………. 

  Equality of Vote ……………………………………………….. 

  Inter-state Apportionment ……………………………………... 

  Intra-state Apportionment ……………………………………... 

  Malapportionment  …………………………… ……………… 

 Redistricting of the Constituencies ……………………………………. 

 Conclusion …………………………………………………………….. 

 

 

 

 

 

156 

 

159 

162 

168 

177 

183 

187 

190 

196 

 

 

197 

 

197 

200 

200 

204 

211 

213 

214 

219 

222 

225 

231 

235 

239 

 

 

 

241 

 

241 

246 

250 

250 

253 

255 

255 

257 

260 

263 

266 

269 

 

 

 



xii 

 

 

CHAPTER 8: THE RIGHT TO VOTE …………………………………….. 

 

 Universal and Equal Suffrage ………………………………………… 

  Citizenship ……………………………………………………. 

  Voting Age …………………………………………………… 

  Residence …………………………………………………….. 

  Disqualifications ……………………………………………… 

 Obligation of the Government ……………………………………….. 

 Registration of Electors ………………………………………………... 

Efficient Registration Process …………………………………. 

  Objection and Public Inquiry ………………………………….. 

Maintaining Electoral Rolls …………………………………… 

Credibility of Electoral Rolls ………………………………….. 

Electoral Rolls and Legal Reform ……………………………... 

 Conclusiveness of the Electoral Roll ………………………………….. 

 Absent Voter …………………………………………………………... 

 Conclusion …………………………………………………………….. 

 

 

CHAPTER 9: CONCLUSION ……………………………………………… 

  

 Major Findings ………………………………………………………… 

 Major Recommendations ……………………………………………… 

 Direction For Future Research ………………………………………… 

 

BIBLIOGRAPHY ……………………...…………………………………….. 

 

APPENDIX I : Extracts from the Selected Documents of the United Nations 

on Elections …………………………………………………………………… 

APPENDIX II : Declaration on Criteria for Free and Fair Elections by Inter-

Parliamentary Union (IPU) ……………………………………………………. 

APPENDIX III: Selected Articles of the Federal Constitution ……………….. 

APPENDIX IV: General Elections in Malaysia (1959-2008) ………………… 

 

270 

 

270 

274 

275 

279 

283 

288 

294 

295 

300 

302 

303 

311 

316 

320 

323 

 

 

326 

 

328 

334 

337 

 

339 

 

 

354 

 

356 

360 

376 

 

 

  

 

 

 



xiii 

 

LIST OF TABLES 
 

 

   

Table No.  Page No. 

 

7.1 Differences between the national quota and average voters 

per seat in all states. 

 

258 

 

7.2 Likely number of seats for states by applying the national 

quota 

 

259 

 

7.3 The increases of seat in after 2002 review 260 

 

7.4 Five Parliamentary constituencies with the highest number 

of voters in Malaysia (and in Selangor) 

 

265 

 

7.5 Five Parliamentary constituencies with the lowest number of 

voters in Malaysia 

 

265 

 

7.6 Three parliamentary constituencies with the lowest number 

of voters in Selangor 

 

265 

 

   

   

 



xiv 

 

LIST OF CASES 
 

 

Abd Hamid b. Mamat v. Uz Baharudin b Mohd & 2 Ors [1993] 1 AMR 1 

Abdul Hamid Bin Ahmad Halim v.  Suruhanjaya Pilihanraya, Malaysia [2002] 5 MLJ 

9 

Abdul Karim v. Mohamed Taib & Anor [1969] 2 MLJ 72 

Abu Seman v. Public Prosecutor [1982] 2 MLJ 338 

Ah Thian v. Government of Malaysia [1976] 2 MLJ 112 

Ahmad Jamaluddin bin Abd Majid v. Rafidah binti Aziz and Others [2009] MLJU 

0111 FC 

Ahmad Ramzi bin Mohamad Zubir v. Hj Abdul Hadi bin Awang & Ors [2009] 4 MLJ 

867 

Alexander ak Vincent v. Aden ak Denong @ Gabriel Adit ak Demong [2007] 1 MLJ 

432 

Ali Amberan v. Tunku Abdullah [1970] 2 MLJ 15 

Anukul Chandra Pradhan v. Union of India AIR 1997 SC 2814 

August and Another v. Electoral Commission and Other [1999] SACLR LEXIS 1, 

[1999] ZACC 3 

Bowman v. The United Kingdom (141/1996/760/961) (UK) 

Burmah Oil Co Ltd v. Lord Advocate [1965] AC 75 

Chai Choon Hon v. Ketua Polis Daerah, Kampar [1986] 2 MLJ 203.  

Chua Tian Chang v. Public Prosecutor Unreported case. Criminal Appeal (High 

Court) No. 41-175-2009 

Cutting v. Windsor (1924) 40 TLR 395 (UK) 

Danny Anthony Andipai v. Tan Sri Joseph Kurup & Anor [2008] MLJU 0374 

Danny Anthony Andipai v. Tan Sri Joseph Kurup & Anor (No 2) [2008] 6CLJ 2003 

(HC), [2009] 3 MLJ 1 (FC) 

Darma Suria bin Risman Saleh v. Menteri Dalam Negeri, Malaysia& Ors [2010] 3 

MLJ 307 

Dason Gaban v. Zulkifli bin Majun and 21 Other Cases [1982] 1 MLJ 315. 

Dato' Dr Zambry bin Abd Kadir & Ors v. YB Sivakumar a/l Varatharaju Naidu 

(Attorney General Malaysia, intervener) [2009] 4 MLJ 24. 

Dato' Dr Zambry bin Abd Kadir v. Dato' Seri Ir Hj Mohammad Nizar bin Jamaluddin 

(Attorney General of Malaysia, intervener) [2009] 5 MLJ 464 

 Dato' Ismail bin Kamus v. Pegawai Pengurus Pilihan Raya (Zainal Abidin bin 

Azim)& Ors [2005] 3 MLJ 193; [2005] 2 CLJ 237 

Dato' Seri Ir Hj Mohammad Nizar bin Jamaluddin v. Dato' Seri Dr Zambry bin Abdul 

Kadir (Attorney General, intervener) [2010] 2 MLJ 285 

Datuk Joseph Pairin Kitingan v. Tun Datu Haji Mustapha Bin Datu Harun [1987] 1 

MLJ 471 

Datuk Ong Kee Hui v. Sinyium Anak Mutit [1983] 1 MLJ 36 

Datuk Seri S Samy Vellu v. S Nadarajah [2002] 3 CLJ 766 

Datuk Yong Teck Lee v. Public Prosecutor & Anor [1993] 1 MLJ 295 

Dayrell Walter Entrie v. Datuk Patinggi Tan Sri Alfred Jabu Anak Numpang [2007] 1 

MLJ 651 

Devan Nair v. Yong Kuan Teik [1967] 1 MLJ 261 

Dewan Undangan Negeri Kelantan & Anor v. Nordin bin Salleh & Anor [1992] 1 

MLJ 697 



xv 

 

Donald Lawan v. Abang Wahed b Abang Muzi & Ors [1997] 2 AMR 1468 

Dr Lee Chong Meng v. Abdul Rahman bin Haji Abdullah, Returning Officer & Ors 

(No 2) [2000] 3 MLJ 218 

Dr Lee Chong Meng v. Abdul Rahman bin Hj Abdullah, Returning Officer [2000] 6 

MLJ 98 

Dr Mohd Nasir bin Hashim v. Menteri Dalam Negeri Malaysia [2006] 6 MLJ 213 

Dr Shafie Abu Bakar v. Pegawai Pengurus Pilihanraya N 26 Bangi & Ors and other 

petitions [2005] 5 CLJ 349, HC 

Harris Mohd Salleh v. Ismail bin Majin, Returning Officer & Ors [2001] 3 MLJ 433 

Harris Mohd Salleh v. Ismail Bin Majin, Returning Officer & Ors and Another 

Application [2000] 3 MLJ 434 

Harris Mohd Salleh v. The Returning Officer, Ismail Majin & Ors (And Another 

Petition) [2001] 3 CLJ 161 

Hashim bin Hj Jasin v. Pegawai Pengurus Pilihanraya Mohd Daud bin Abdul Hamid 

& Ors [2008] 8 MLJ 402 

Ignatius Stephen Malanjum v. Election Judge, Sabah & Anor (unreported: Supreme 

Court Civil Appeal No 03-42-1989);  

Inspector General of Police v. Tan Sri Raja Khalid bin Raja Harun [1988] 1 MLJ 182 

Isahak Hamid v. Mustapha [1965] 2 MLJ 18 

Jagjeevandas Shetty v. Sanjeeva Shetty Election Law Reports (India) Vol III (1953) at 

358 

Jamaluddin bin Mohd Radzi & Ors v. Sivakumar a/l Varatharaju Naidu (claimed as 

Yang Dipertua Dewan Negeri Perak Darul Ridzuan), Election Commission, 

intervener [2009] 4 MLJ 593 

Jumuna Prasad Mukhariya v. Lachhi Ram (1955) 1 SCR 608 

Karam Singh v. Menteri Hal Ehwal Dalam Negeri [Minister of Home Affairs], 

Malaysia, [1969] 2 MLJ 129 

Karpal Singh s/o Ram Singh v. Menteri Hal Ehwal Dalam Negeri Malaysia & Anor. 

[1988] 1 MLJ 468 

Kho Whai Phiaw v. Chong Chieng Jen [2009] 4 MLJ 103 

Kho Whai Phiaw v. Chong Chieng Jen [2009] 4 MLJ 776 

Khoo Kay Por v. Ooi Ean Kwong & Anor [1980] 1 MLJ 92 

Koh Yin Chye v. Leong Kee Nyean [1961] 2 MLJ 67 

Lee Chong Meng v. Wee Choo Keong & Anor [1996] 3 MLJ 41 

Liew Ah Kim v. Minister for Home Affairs, Malaysia [1992] 2 CLJ 1029 

Lim Guan Eng v. Public Prosecutor [1998] 3 MLJ 14; [2000] 2 MLJ 577 

Lim Kit Siang v. Public Prosecutor [1980] 1 MLJ 293 

Liversidge v. Sir John Anderson & Anor [1942] AC 206 

Loh Kooi Choon v. Government of Malaysia [1977] 2 MLJ 187 

Madhavan Nair & Anor v. Public Prosecutor [1975] 2 MLJ 264 

Mahari bin Endut v. Dato' Hj Mat Razali bin Kassim & Ors [2009] 5 MLJ 153 

Malaysian Bar & Anor v. Government of Malaysia [1986] CLJ 508 (Rep); [1986] 2 

CLJ 343; [1987] 2 MLJ 165 

Menara PanGlobal Sdn Bhd v. Arokianathan a/l Sivapiragasam [2006] 3 MLJ 493 

Merdeka University Berhad v. Government of Malaysia [1981] 2 MLJ 356 and  

Michael Jeyakumar Devaraj v. Samy Vellu a/l Sangalimuthu [2000] unreported case. 

Minister of Home Affairs v. Persatuan Aliran Kesedaran Negara  (1990) 1 MLJ 351 

Ministry for Immigration and Ethnic Affairs v. Teoh (1995) 183 CLR 273 



xvi 

 

Mohamad Ezam Bin Mohd Noor v. Ketua Polis Negara  Other Appeals [2002] 4 MLJ 

449 

Mohamad Ezam Mohd Nor v.  Public Prosecutor [2004] 3 AMR 468. 

Mohamed Jaafar v. Sulaiman & Anor [1970] 1 MLJ 18 

Mohd Nazri bin Haji Din v. Dato' Seri Raja Ahmad Zainuddin bin Raja Haji Omar & 

Ors [2009] 3 CLJ 221, [2009] 3 MLJ 589 (FC) 

Mohd Zaid bin Ibrahim v. P Kamalanathan a/l P Panchanathan & Ors [2010] 6 MLJ 

363; [2010] 8 CLJ 608 

Moinuddin B. Harris v. B. P. Digvi Election Law Reports (India) Vol III (1953) at 

248 

Morgan & Ors v. Simpson & Anor [1974] 3 All ER 722 

Muhammad Hilman bin Idham & Ors v. Kerajaan Malaysia & Ors [2010] 8 CLJ 869 

Muhammad Sanusi bin Md Nor v. Mohd Tajuddin bin Abdullah and others 

(unreported) Rayuan Sivil No: 01-06-2008 

Muhammad Sanusi bin Md Nor v. Mohd Tajuddin bin Abdullah dan lain-lain [2009] 8 

MLJ 131 

N. P.Ponnuswami v. Returning Officer, Namakkal Constituency, 1952 SCR 218 at 

236 : (AIR 1952 SC 64 

Noordin Salleh v. State Legislative Assembly, Kelantan [1993] 3 MLJ 344 

Norbert Choong Kai Chong & Anor v. Mohamed Idris Bin Haji Ibrahim & Anor 

[1980] 1 MLJ 316 

Palm Oil & Research & Development Board Malaysia v. Premium Vegetable Oils 

Sdn Bhd  [2005] 3 MLJ 97 

Patau Rubis v. Patrick Uren & Anor [1984] 2 CLJ 348, [1984] 2 CLJ 51 (HC) 

Pengarah Tanah dan Galian Wilayah Persekutuan, Kuala Lumpur v. Sri Lempah 

Enterprise Sdn Bhd [1979] 1 MLJ 135 

Ponnuswami v. Returning Officer, Nammakkal Constituency & Ors) [1952] SCR 218 

Public Prosecutor v. Leong Yin Ming [1993] 1 MLJ 177 

Public Prosecutor v. Ooi Kee Saik & Ors [1971] 2 MLJ 108 

Public Prosecutor v. Param Cumaraswamy [1986] 1 MLJ 512 

Public Prosecutor v. Pung Chen Choon[1994] 1 MLJ 566 

Public Prosecutor v. Wong Sing Nang [1996] 5 MLJ 301 

R v. Tronoh Mines Ltd. [1952] 1 All ER 697 

Radhakantan Mishra v. Nityananda Mahapatra & Anor 19 ELR 205 

Ramely Mansor v. Suruhanjaya Pilihanraya Malaysia & Ors [2000] 6 CLJ 56 

Re Election Petition of Cheah Seng Teik [1958] MLJ 275 

Re Lee Ah Meng [1969] 2 MLJ 100 

Re Pengkalan Kota By-Election Teoh Teik Huat v. Lim Kean Siew & Anor [1981] 1 

MLJ 265 

Re Tanjong Puteri Johor State Election Petition, Abdul Razak bin Ahmad v. Datuk 

Md Yunos bin Sulaiman & Anor [1988] 2 MLJ 111 

Refah Partisi (The Welfare Party) and Others v. Turkey European Court of Human 

Rights, 13 February 2003, Judgment. 

Reynold v. Sims (1964) 337 U.S. 533 

Ruhimin Adzim @ Ruhimin bin Ajim v. Tan Sri Bernard Dompok & Ors [2005] 1 MLJ 

345 

Sauvé v. Canada (Chief Electoral Officer) [2002] 3 S.C.R. 519, 2002 SCC 68 

Savrimuthu v. Public Prosecutor  [1987] 2 MLJ 173 

Sim Kee Chon v. Superintendent of Pudu Prison [1985] 2 MLJ 385 

http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2010_8_608;


xvii 

 

SIS Forum (Malaysia) v. Dato' Seri Syed Hamid bin Syed Jaafar Albar (Menteri 

Dalam Negeri) [2010] 2 MLJ 377 

Siva Segara v. Public Prosecutor [1984] 2 MLJ 212 

Sivarasa Rasiah v. Badan Peguam Malaysia & Anor [2010] 2 MLJ 333 

Stephen Kalong Ningkan v. Tun Abang Haji Openg & Tawi Sili [1966] 2 MLJ 187  

Sugumar Balakrishnan v. Pengarah Imigresen Negeri Sabah [1998] 3 CLJ 85 

Tan Sri Joseph Kurup v. Danny Anthony Andipai & Anor [2009] 3 MLJ 1 

Tan Sri Joseph Kurup v. Danny Anthony Andipai; Attorney General, Malaysia 

(Intervener) [2009] 3 CLJ 523 

Tan Teck Seng v. Suruhanjaya Perkhidmatan Awam [1996] 2 AMR 167 

Tan Tek Seng v. Suruhanjaya Perkhidmatan Pendidikan & Anor [1996] 2 CLJ 771 

Tee Boon Hock v. Dato' Tee Kim Poo & Ors [2005] 3 MLJ 263 

Teh Cheng Poh v. Public Prosecutor [1979] 1 MLJ 50 

Tengku Korish v. Muhamad Jusoh [1970] 1 MLJ 6 

Tengku Razaleigh bin Tengku Mohd Hamzah v. Election Judge for Election Petition 

No 33-6-1995 & Ors [1996] 4 MLJ 66 

Tg Nawawi bin Tengku Abd Kadir @ T Putra v. Lokman bin Muda & lain-lain [1996] 

1 CLJ 551 

Thankamma v. Speaker, TC Assembly  AIR 1952 166 

 Titular Roman Catholic Archbishop of Kuala Lumpur v. Menteri Dalam Negeri & 

Anor [2010] 2 MLJ 78 

Tun Datu Haji Mustapha Bin Datu Harun v. Tun Datuk Haji Mohamed Adnan 

Robert, Yang Di-Pertua Negeri Sabah & Datuk Joseph Pairin Kitingan (No 2) 

[1986] 2 MLJ 420 

Ustaz Abd Khalid bin Rasid V. Dato' Seri Abdullah Ahmad Badawi Dan Lain-Lain 

Dan Satu Permohonan Lagi [2005] 2 MLJ 456 

Wan Daud bin Wan Jusoh v. Mohamed bin Haji Ali & Anor [1988] 2 MLJ 384 

Wan Mohd Rafain Bin Wan Ismail v. Public Prosecutor [2005] 7 MLJ 652 

Wan Sagar bin Wan Embong v. Harun bin Taib [2008] 6 MLJ 473 

Wee Choo Keong v. Lee Chong Meng & Anor [1998] 1 MLJ 434 

Wong Chong Sang v. Nga Kor Ming & Yang Lain [2005] 8 CLJ 726 

Wong Hua Seh v. Ding Kuong Hiing [2009] 2 MLJ 325 

Wong Sing Nang v. TiongThai King [1996] 4 MLJ 261 

Yazid bin Sufaat & 21 Ors v. Suruhanjaya Pilihanraya Malaysia (Unreported: 

Permohonan Sivil no. 08 (f) -21-2009(w)) 

Yazid Sufaat & Ors v. Suruhanjaya Pilihanraya Malaysia [2009] MLJU 734; [2010] 3 

CLJ 903 

 

http://www.cljlaw.com/membersentry/headnoteresult.asp?CLJ_2005_8_726;


xviii 

 

LIST OF STATUTES 

 

 

 

 

Anti-Corruption Act 1997 (Act 575) 

Commissions of Enquiry Act 1950 (Act 119) 

Communications and Multimedia Act 1998 (Act 588)  

Constitution (Amendment) Act 1988 (Act A 

Constitutional (Amendment) Act 2001 (Act A1130) 

Corrupt and Illegal Practices Prevention Act 1883 (c. 51) (UK) 

Criminal Procedure Code (Revised 1999) (Act 593) 

Election (Amendment) Act 1986 (Act A639) 

Election (Amendment) Act 1990 (Act A768) 

Election (Amendment) Act 2002 (Act A1155) 

Election Act 1958 (Revised 1970) (Act 19) 

Election Commission Act 1957 (Revised 1970) (Act 31) 

Election Offences (Amendment) Act 1990 (Act A769) 

Election Offences (Amendment) Act 2003 (Act A1177) 

Election Offences Act 1954 (Revised 1969) (Act 5) 

Election Offences Ordinance 1954 (Ordinance No. 9) 

Elections (Conduct of Elections) Regulations 1981  

Elections (Postal Voting) Regulations 2003 

Elections (Registration of Electors) Regulation (Sabah) 1971 

Elections (Registration of Electors) Regulation (Sarawak) 1971 

Elections (Registration of Electors) Regulations 2002 

Emergency (Essential Powers) Ordinance No. 45, 1970 

Emergency Ordinance 1948 (Ordinance No 10) 

Federation of Malaya Agreement (Amendment) Ordinance 1954 (Ordinance No. 27) 

Indian Act XVII, 1856 (the Strait Settlements) 

Internal Security Act 1960 (Revised 1972) (Act 82) 

Legislative Council Election Ordinance 1954 (Ordinance No. 29) 

Local Authorities Election Ordinance 1950 (No. 52 of 1950) 

Local Government Act 1976 (Act 171)  

Meeting of Parliament Act 1694 (UK) 

Mental Health Act 2001 (Act 615) 

Municipal Election Ordinance 1948 (Singapore) 

National Registration Act 1959 (Act 78) 

National Registration Regulations 1990 (P.U.(A) 472/90) 

Official Secret Act 1972 (Act 88) 

Official Secret Act of 1911 (UK) 

Penal Code (Revised 1997) (Act 574) 

Police Act 1967 (Revised 1988) (Act 344) 

Political Parties and Elections Act 2009 (c. 12) (UK) 

Political Parties, Elections and Referendums Act 2000 (2000 c.41) (UK) 

Prevention of Crime Act 1959 (Revised 1983) (Act 297) 

Printing Presses and Publications Act 1984 (Act 301) 

Reform Act 1832 (UK) 

Registration of Electors Ordinance 1954 (Ordinance No. 28) 



xix 

 

Representation of People Act 1947 (UK) 

Representation of People Act 1949 (UK) 

Representation of People Act 1951 (India) 

Representation of People Act 1983 (UK) 

Representation of People Act 2000 (UK) 

Rules of the High Court 1980 (P.U. (A) 50/1980) 

Second Reform Act 1967 (UK) 

Sedition Act 1948 (Revised 1969) (Act 15) 

Societies Act 1966 (Revised 1987) (Act 335) 

Societies Ordinance 1913 (Enactment No. 20 of 1913) 

Trade Union Act 1959 (Act 262) 

University and University College Act 1971 (Act 30) 

Voting Act 1965 (US) 

 

 



xx 

 

LIST OF ABBREVIATION 

 

 

AMR All Malaysia Reports 

art. Article 

ASEAN Association of Southeast Asia Nations 

AV   Alternative Vote 

BN Barisan Nasional (National Front) 

CEDAW Convention on Elimination of All Forms of Discrimination 

against Women  

CLJ   Current Law Journal 

CMA Communications and Multimedia Act 1998 

DAP   Democratic Action Party  

EC   Election Commission 

ed./eds.  Edition/editions; editor/editors 

EOA   Election Offences Act 1954 

et al.   (et alia): and others 

FC   Federal Court 

HC   High Court 

ICCPR   International Covenant on Civil and Political Rights 

IPU Inter-Parliamentary Union 

ISA Internal Security Act 1960 

Mafrel Malaysian for Free and Fair Election 

MCA Malaysian Chinese Association 

MIC Malaysian Indian Congress 

MLJ   Malayan Law Journal 

NGO   Non-Governmental Organisation 

NRD   National Registration Department 

NRIC National Registration of Identity Card 

PAS   Parti Islam Semalaysia 

PPPA Printing Presses and Publications Act 1984 

PR   Proportional Representation 

PSM Parti Sosialis Malaysia 

ROS Registrar of Societies 

SLA   State Legislative Assembly 

STV   Single Transferable Vote 

UDHR Universal Declaration of Human Rights 1948 

UK   United Kingdom  

UMNO  United Malay National Organisation 

UN United Nations 

UNGA United Nation General Assembly 

vol./vols. Volume/volumes 

YDPA    Yang Di-Pertuan Agong 

 

 



1 

 

CHAPTER ONE 

INTRODUCTION 

 

 

It goes without saying that election is indispensable in modern democracy and it is 

unthinkable to have a real representative democracy without it. But in order to have 

free and fair elections there are a lot of prerequisites that need to be fulfilled. The 

Federal Constitution has provided several provisions to ensure that elections are free 

and fair. But thus far there have been a lot of questions pertaining not only to the 

conduct but also the appointment of the Election Commission itself. Malaysia has 

obtained independence since 1957 and has conducted twelve general elections.  The 

time has come for us to evaluate the electoral process in the country. Until today, there 

is no standard work which deals with the issue of free and fair elections in Malaysia. 

But equally important is the fact that complaints about the conduct of elections have 

become louder and louder. Needless to say we have to prove to the world that our 

system is good but this cannot be done through rhetoric alone; it has to be done in a 

scientific manner. It is believed that this study will benefit the academics and 

practitioners as well as the electorate in general.  

 

RESEARCH TOPIC   

This thesis scrutinizes the constitutional framework of election in Malaysia according 

to the concept of free and fair elections. The term ‘free and fair’ has been used to 

describe the standards of election which are mainly based on international obligations 

and general democratic principles. Undoubtedly the terms ‘free’ and ‘fair’ subject to 

various interpretations and they often being used subjectively to describe the state of 
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electoral process. This research, however, provides analytical examination on the 

concept of free and fair election and offers detailed criteria by which to judge whether 

elections are free and fair. This study also makes references to international standards 

of election as provided under a number of declaration, covenants, guidelines and other 

documents. Such guiding criteria become the basis in the evaluation of the concept in 

the constitutional framework of election in Malaysia.   

 The term ‘free and fair’ supports the fundamental purpose of the election itself 

i.e. to enable people to take part in the conduct of public affairs and to provide an 

imperative means of giving voice to the will of people, which is the basis of 

governmental authority itself. An effective and successful election must be free and 

fair. For that reason, while this study is confined to the question of ‘free and fair’, it 

unavoidably covers extensive aspect of elections. But the issues outside the question 

of free and fair such as the question of cost-effectiveness, or ability to produce stable 

and coherent governments, are not within the purview of the research.      

 Basically the research focuses on electoral system based on the constitutional 

framework in Malaysia. In this context the quality of elections is measured through 

comprehensive assessment on the constitutional provisions relating to elections and 

decision of election courts. Yet, study on the implementation of the laws and the 

execution of power by the Election Commission and other relevant authority is also 

vital in order to understand the outcome of the constitutional system. In addition, 

analysis on government actions and response from the political parties or the public 

generally sometime necessary to comprehend how the constitutional structures 

operate. Such analysis is also essential to reveal weak points of laws and any loophole 

in the system.  The study however shall not deal with issues which are not closely 

related to the constitutional  framework such as the question of voters’ turnout, 
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politics and socio-demographic, level of commission of offence in the country, 

political participation of different communities and nature of competitive electoral 

politics.  It also confines to the elections to the House of Representatives and the SLA 

and shall not cover the election of Senate and the local authority elections. 

 Although the research topic indicates the scope of study on the ‘constitutional 

framework’, but the study in fact embraces almost every constituent element of the 

elections. This is because the constitution is the crux of the electoral system itself. 

Basically this study appraises the electoral system from five main perspectives: firstly, 

formation of government and political parties; secondly, the political freedoms; 

thirdly, the election management body; fourthly, the electoral system and the 

delimitation of the electoral boundary; and finally, the right to vote. Hence, the 

research is focuses on the constituent elements of the election i.e. the matters that 

provided under the constitutional framework. It basically does not specifically 

evaluate on the legal framework which governs the conduct of elections such as on the 

matters pertaining to registration of electors, nomination, electoral campaign, electoral 

offences, financing political parties and candidates, polling, counting and tabulating; 

and thirdly, the modes of judging elections through election petitions and electoral 

observation.  

 

SIGNIFICANCE OF RESEARCH 

The question of free and fair elections become one of the major national issue 

particularly since the 2004 general elections, when the opposition parties exposed 

many irregularities and claimed that it was the dirtiest election ever in Malaysian 

history. It was followed by a boycott on a by-election and various public discourses 

and advocacy activities on the issue. This campaign received a tremendous support 
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from several human rights groups, election watch groups and a number of other non-

governmental organizations. Later in 2006, an alliance consisted of various NGOs and 

political parties named as the Coalition for Clean and Fair Election (Bersih) was 

formed to consolidate the citizens’ effort in demanding electoral reform. 

 In fact prior to that, there were some citizens’ initiatives which championed 

the demand for free and fair elections. Before the 1990 general elections for example, 

a group of very prominent public figures led by Tun Suffian had established the 

Election Watch. There were also other significant organizations that focused their 

effort in demanding genuine and clean elections such as Pertubuhan Kebajikan Budi 

Malaysia (BUDI) which led a group supported by 42 NGOs called the Malaysian 

Citizens Election Watch (PEMANTAU) Project (for 1999 general elections) and the 

Malaysian for Free and Fair Elections (Mafrel) (established in 2001).  

 Bersih movement however appears to be the most prominent and successful 

movement as it managed to enhance the public awareness and to pressure the 

government for a better system. For example, in 2007 the coalition had managed to 

gather about 40,000 people marching toward the National Palace to demand for 

reform in electoral system. In 2009, Bersih had boosted its support when it had 

reinvented itself to become Bersih 2.0, i.e. an expanded version of the group which is 

now purely comprised of non-political parties. The group mooted eight demands i.e.: 

(a) clean electoral rolls; (b) reform on postal ballots; (c) use of indelible ink; (d) free 

and fair access to media; (e) minimum 21 day campaign period; (f) improvement of 

public institutions; (g) corruption-free society; (h) end of dirty politics. The 

government however failed to fulfill the eight demands and this scenario led to serious 

public dissatisfaction on the administration of election. The obvious discontent on the 

electoral system in Malaysia can be seen in 2011 demonstration when a large crowd 


