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ABSTRACT

The purpose of this thesis is to identify issues related to the use of imprisonment as a
general form of punishment in the Penal Code of Maldives and to propose areas of
reforms to the punishment of imprisonment to Maldives. In this study two main areas
for reform were identified; firstly, since Maldives is a 100% Islamic country, the
philosophies, aims, purposes of punishment and punishment of imprisonment were
identified from Islamic Shari’ah. Since confirmation to the tenets of Islam is a
requirement for all laws in Maldives by its constitution a Shari’ah punishment
benchmark was derived under Article 10 of the Constitution of Maldives 2008. It was
established that Shari’ah punishments were of 3 main types in Islamic criminal law,
these are hudud (fixed), gisas (retaliatory) and za zir (discretionary) punishments. To
suggest Shari’ah reforms to the Maldivian Penal Code, Islamic penal systems from
Brunei Darussalam and Malaysia were analyzed. Secondly, for the reduction of meting
imprisonment as a general form of punishment, different types of alternative
punishment forms and application of penal laws were identified from the Nordic region
where the penal systems in the Nordic region seldom used imprisonment unless for
major crimes; and even in the instances of imprisonment, the punishment is focused on
reforming the offender. The Nordic penal punishment model was found to be more
compliant with the punishment philosophy of Shari’ah. This research identified that
Maldivian Penal Code 9/2014 had imprisonment as a primary punishment form for all
types of offences and an unrestricted discretion on punishment was given to judges. It
was also found in this study that Maldivian prisons were not suitable to keep prisoners
as they are not operated in accordance with laws of Maldives, Shari’ah punishment
objectives and international human rights conventions and treaties. To identify areas of
punishment reform all the 160 offenses mentioned in the Penal Code of Maldives
9/2014 were analyzed under the Shari’ah benchmark, it was found that offences that are
applicable under hudud or qgisas categories were allocated imprisonment sentences. In
order for the penal laws of Maldives to comply with the Shari’ah benchmark whilst
reducing imprisonment as a general form of punishment and introducing alternative
punishment forms, it was recognised in this research that Maldives would have to follow
a mixed model of a codified Islamisation model in terms of hudud and gisas
punishments and a harmonization reformation model in terms of reforms on alternative
forms of punishments under za ’zir. The findings of this study will help stakeholders in
reforming Maldivian Penal Code with reference to the punishment of imprisonment to
be compliant with the Shari’ah, Constitution of Maldives and international best practice.
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CHAPTER ONE
INTRODUCTION

1.1 MALDIVES OVERVIEW

Maldives consists of 1190 islands with only 200 islands are inhabited with a population
of around 378,114 people! and the country is considered to be one of the most densely
populated countries in the world. The official religion of the Maldivians in Islam, where
Islamic religion is considered the epitome of the solidarity between the people and
Islamic tenets are guarded steadfastly as a mean to protect harmony and tolerance that
has been a part of Maldivian society. Islamic religion is a vital proponent of everyday
life for Maldivians.?

Maldives gained independence from the British in 1965.% Ever since the
independence from the British, the country has for the most part been a Republic with
a parliamentary style of government. The Maldives has been under a government where
the separation of powers was almost non-existent where the previous constitution
allowed the President to hold the ranks of Head of State, Head of Government, Minister
of Defense, Minister of Finance and the Governor of the National Monetary Authority.*

In 2004 following public and international pressure the then President proposed

a reform agenda to transform the political landscape by introducing separation of

! National Bureau of Statistics, “Statistical Year Book of Maldives 2018, Ministry of Finance and
Treasury, Government of  Maldives, http:/statisticsmaldives.gov.mv/yearbook/2018/wp-
content/uploads/sites/5/2018/04/3.3.pdf (accessed 21 August, 2020)

2 International Monetary Fund. Maldives: Poverty Reduction Stratergy Paper. (Washington D.C.:

International Monetary Fund, 2008), 168.

3 Clarence Maloney, “The Maldives: New Stresses in an Old Nation”. Asian Survey, vol. 16, no.7, (1976):

654.

4 The Consortium and et al. Evaluation of the European Commission's Co-operation with Maldives —

Volume II. (Rome: European Commission, 2010), 1.
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powers to institutions, allowing a multi-party political system with more freedom for
the people, allowing the independence of judiciary and other state institutions by
amending the constitution to support all these reform aspirations of the people. This in
turn promised the people the protection of human rights and a way forward for the
country to be recognized in the global community as a democracy.® After 78 years of
British protectorate status and after 30 years of been ruled by the same leader the

Maldives transitioned into a multi-party democracy in 2008.°

1.2 BACKGROUND TO THE STUDY

In Maldives, whilst claimed with a criminal system enforced and highly educated
professionals from every imaginable area of expertise is involved in reducing crimes
committed and rehabilitating the convicts; the crime rate soars every year, especially in
the felony related categories. According to the statistics of Maldives Police Service in
2015 in fact 49.17% of all crimes reported to the Maldives Police Service during the
year 2015 is or can be related to grievous crimes; ranging from Murder, Sexual
Offences, Theft, Highway Robbery and Intoxication.” As mentioned by the United
Nations Office on Drugs and Crimes annual report of 2005, however small the
population of Maldives is they have a high rate of crime. Crimes in the nature of Drugs,

IHlicit sexual relationships, theft and robbery are on the rise. 8

5 International Monetary Fund. Maldives: Poverty Reduction Stratergy Paper. (Washington D.C.:
International Monetary Fund, 2008), 5.

& International Monetary Fund. Maldives: Detailed Assessment Report on Anti-Money Laundering and
Combating the Financing of Terrorism, (Washington D.C: Legal Department IMF, 2012), 15.

7 Maldives Police Service, “Crime Statistics 20157, MPS, https://www.police.gov.mv/#casestat
(accessed 5 January, 2017)

8 UNODC, “South Asia Regional Profile Sept 2005 Maldives”, United Nations Office on Drugs and
Crime,http://www.unodc.org/pdf/india/publications/south_Asia_Regional Profile Sept 2005/11 mald
ives.pdf (accessed 5 January, 2017)
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Another study by Madulu NGO found that a climate of fear has encased
Maldives with crimes with sharp weapons, drugs, sexual abuse of women and children;
and murder became a common sight in Maldives. Madulu NGO found this level of
criminal activities are directly in contrast to the historically peaceful and peace-loving
country.®

Mohamed (2015) notes at this point to combat the ever-increasing crimes and
to be in par with the modern and internationally acceptable legal mechanisms the
Maldives government ratified a new penal code, which was described as a modern penal
code compatible with Shari’ah and international human rights standards. This penal
code was drafted by an expert on law at the University of Pennsylvania Professor Paul
H. Robinson upon the request of Maldivian government.'® According to UNDP the new
penal code replaced the one in effect dating back to 1968. UNDP were actively involved
during the drafting of the new penal code providing technical support in the form of a
team of international legal experts to assist Professor Paul H. Robinson. The UNDP
acknowledged that a team of local experts on Islamic Shari’ah and Maldivian Legal
system were working alongside providing much required expertise. After the initial
draft the Penal Code was further amended as deliberations went on through a national
consultative process to further streamline it to the nation.* According to Robinson &

Zulfigar the Maldives is an Islamic country with a wish to enshrine Islamic Shari’ah

® Mandulu.org, “Press Statement on the escalation of crime in Maldives ”, Mandulu, March 23rd 2010,
http://www.madulu.org/blog/press-release/press-statement-escalation-crime-maldives/  (accessed 5
January, 2017)

10 Hassan Mohamed, “Maldives Celebrates Historic Penal Code”, Maldives Independent, July 16 2015,
http://maldivesindependent.com/politics/maldives-celebrates-historic-penal-code-101013 (accessed 5
January, 2017)

11 UNDP, “Maldives and the Attorney General’s Office hold first high level stakeholder meeting on the

roll-out of the Maldives’ new Penal Code,”
http://www.mv.undp.org/content/maldives/en/home/presscenter/articles/2014/04/29/undp-maldives-
and-the-attorney-general-s-office-hold-first-high-level- stakeholder-meeting-on-the-roll-out-of-the-

maldives-new-penal-code.html (accessed 4 January, 2017)
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rules and principles in the laws that govern their daily lives.'> However for hudud
related crimes primacy was given to the punishments of the law and Shari’ah was
considered secondary. As a result, instead of prescribing Shari’ah required forms of
punishments, imprisonment was put in place as a punishment for these crimes along
with most of the other crimes in having imprisonment as the primary form of
punishment for crime in Maldives.

By 2019 Maldives ranked at the 7th place amongst the top 10 countries with the
highest imprisonment rates.'® According to the United States Department of State, The
DPRS (Department of Penitentiary and Rehabilitation Service) prison system, only able
to accommodate 885 prisoners now held 1,200 inmates.** Statistics from the Maldives
Police Service has shown an increase in gang violence and muggings raising the crime
rate.

The crime rate compared to the May of 2015 is raised in 2016 due to an increase
in gang violence, theft and drug related crimes. Compared to 2015, drug related crimes
in the month of May have risen by 46%. Violent crimes were increased by 22%. The
number of crimes reported in June 2016 has been higher that the first five months of

2015.% Also the national statistics shows an increment in criminal cases filed under

12 paul H. Robinson and Adnan Zulfigar. “Of Neocolonialism, Common Law and Uncodifiable Shari'a:
A Reply to Professor An-Na'im. Journal of Comparative Law”, U of Penn Law School, Public Law
Research Paper, vol.2, no.07-20 (2007): 62.

13 Ginitia Radu, "Countries With the Highest Incarceration Rates,” US News, 13 May 2019,
https://www.usnews.com/news/best-countries/articles/2019-05-13/10-countries-with-the-highest-
incarceration-rates (accessed 26 July, 2020).

14 United States Department of State., “Country Reports on Human Rights Practices for 2014,” Bureau
of Democracy Human Rights and Labor,
http://photos.state.gov/libraries/maldives/231771/PDFs/hr_report 2014 Maldives.pdf  (accessed 5
January, 2017)

15 Sun, “Gang violence and mugging increased — crime up by percent”, Sun News, 9 June 2016,
http://english.sun.mv/38033 (accessed 30 September, 2017)
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adultery/fornication by 89% since the ratification of the new penal code and thefts had
and increment of 64% since its ratification.®

People sentenced for crimes increased in a span of less than 2 years since the
ratification of the new penal code by over 67%.%" According to Prison Studies.Org,

Maldives prisons had an occupancy rate of 110% by November 2016.18

Table 1 Types of Offenses by Victims!®

Nature of Crime 2016 | 2017 | 2018 | 2019
Assault 781 770 753 | 631
Theft 3616 | 3503 | 3270 | 4554
Robbery 716 662 537 | 483
Sexual offenses 467 417 361 | 405
Counterfeit and forgery 97 86 71 86
Vandalism 359 455 472 | 467
Embezzlement 523 518 516 | 494
Arson 101 105 29 29
Attempted suicide 59 70 36 56
Causing, aiding or soliciting suicide 47 54 55 60
Deception 275 306 246 | 218
Obstruction of justice 147 141 89 73
Disorderly conduct 286 308 213 | 185
Producing or distributing obscene materials | 72 65 87 73
Trafficking, Manufacture, Sale, or 41 37 39 19
Possession of Firearms or Catastrophic

Agents

Theft by Deception 55 52 28 72
Use of a Dangerous Weapon During an 20 23 27 15
Offense

16 NBS, “Government Statistical Yearbook 2017,” National Bureau of Statistics Maldives,
http://statisticsmaldives.gov.mv/yearbook/2017/wp-content/uploads/sites/4/2017/07/8.22.pdf
(accessed 30 September, 2017)

17 1bid., http://statisticsmaldives.gov.mv/yearbook/2017/wp-content/uploads/sites/4/2017/07/8.42.pdf
(accessed 30 September, 2017)

18 World Prison Brief, “Maldives — World Prison Brief data,” Prison Studies,
http://www.prisonstudies.org/country/maldives (accessed 30 September, 2017)

19 National Bureau of Statistics, “Number of Victims by Type of Offense and Sex, 2016 — 2019,”
Statistics Maldives, http://statisticsmaldives.gov.mv/yearbook/2020/wp-
content/uploads/sites/7/2020/06/8.1.pdf (accessed 20 August, 2020)
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