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ABSTRACT

In West Malaysia, the jurisdiction to deal with the administration of estate lies with
the High Court, the Small Estate Distribution Section and the Public Trust
Corporation (Amanah Raya Berhad), depending on the types of estates left by the
deceased. There are four main statutes that govern the law and procedure for the
estate administration namely, the Rules of the High Court 1980, Probate and
Administration Act 1959, Small Estate (Distribution) Act 1955 and Public Trust
Corporation Act 1995. The various administrative bodies, estates and statutes have
resulted in various laws and procedures applicable to the administration of estate.
This research consists of an analysis of the available literatures on the administration
of estate. The main objective of the research is to examine the law and procedure as
provided by the applicable statutes. The research analyzes the jurisdiction of the
administrative bodies and their scope. As the deceased’s estate shall not include
property that the deceased held or entitled to as a trustee, the position of trust property
is examined. The research includes an analysis of the law on wills and wasiyyah since
the existence of such an instrument determines the process for the administration of
the estate. The administration of real estate by the High Court and the Small Estate
Distribution Section are discussed to ascertain the discrepancy in the procedure prior
to the distribution of the estate. In this respect, interviews are conducted to look into
the practical application of the law. The research proves that there exist lacunae and
ambiguity in the statutory provisions that affect the process of estate administration.
There is also an obvious discrepancy as regards to the administration of real estate by
the High Court and the Small Estate Distribution Section, particularly in relation to
the registration for the transfer of the estate to the beneficiary. Therefore, the study
predicates that a single, competent body dealing specifically with the matter should
be established towards a uniformity of the law and procedure for the administration of
estate.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE RESEARCH

An estate refers to all money and property that a person owns, especially everything
that is left when he dies,' the distribution of which, as required by law, shall only be
effected when the death is proven. Nonetheless, before such distribution can take
place, the estate of the deceased person has to be administered for the purpose of
paying funeral expenses, debts and liabilities.”> The existence of a will determines the
procedure to be followed and the type of grant of representation to be applied for.
With the exception of the estate of a person who dies leaving a valid will, the
application for the administration of the estate depends on the value of the estate left
by the deceased that shall not include the property which the deceased held or entitled
to as a trustee.

The value of the estate left by the deceased shall also determine the procedure
for the administration of real estate,’ particularly in relation to the process of vesting
the estate to the beneficiaries. While the ultimate aim is to have the name of the
beneficiary registered in the registration of title, there exists an obvious discrepancy

between the administration of a non-small estate and the estate of a small value as

" A. S. Hornby, Oxford Advanced Learner’s Dictionary, Oxford University Press, 2005, at 519. The
word ‘estate’ may also refer to a large area of land that is owned by one person or family. Normally it
refers to an area of land with a lot of houses or factories of the same type on it, which is known as a
housing estate or industrial estate respectively. However, the research deals solely with the estate that
refers to the property left by the deceased person.

% See section 67, Probate and Administration Act 1959 and section 13(1), Small Estates (Distribution)
Act 1955.

3 The word ‘real estate’ is also known as ‘real property’ or ‘realty’, which refers to property in the form
of land or buildings. See A. S. Hornby, Oxford Advanced Learner’s Dictionary, at 1256. According to
section 5 of the National Land Code 1965, land includes, inter alia, all things attached to the earth or
permanently fastened to any thing attached to the earth, whether on or below the surface.



regards to the procedures for such process. Although the discrepancy is to protect the
former, the fact that the administration of such an estate must comply with intricate
rules and procedures has caused delay and hardship to the beneficiary.

The area of administration of estate in West Malaysia is governed by various
statutes of general application,* namely, the Rules of the High Court 1980 [PU(A)
50/1980], Probate and Administration Act 1959 (Act 97), Small Estate (Distribution)
Act 1955 (Act 98) and Public Trust Corporation Act 1995 (Act 532). The jurisdiction
to deal with the administration of estate lies with the High Court, the Small Estate
Distribution Section and the Public Trust Corporation (Amanah Raya Berhad),
depending on the type of estate left by the deceased.

The various statutes, administrative bodies and estates have resulted in various
laws and procedures applicable to the administration of estate. Hence, the present
research suggests that there should be a single body dealing with the administration of

estate for the uniformity of law and procedure.

1.2 OBJECTIVES OF THE RESEARCH

The central concern of the research is to examine the law and procedure relating to
the administration of estate in West Malaysia with a view to highlight the lacunae or
the ambiguity of the statutory provisions that may affect the process of
administration. The examination includes an analysis on law relating to the execution
of trust and wills which has the effect of determining the jurisdiction of the
administrative bodies. The research aims to compare the procedure for the
administration of a non-small estate by the High Court with the procedure for the

administration of a small estate by the Small Estate Distribution Section in view of

* General application means that the statutes are applicable to both Muslim and non-Muslim alike.





