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ABSTRACT

Al-wa‘d in Islamic law of transaction means a promise. It is not a contract as the
obligation in wa ‘d is one sided whereas a contract obligates more than one party. 4/-
wa‘d 1s widely being used in today’s Islamic financial products, particularly in
banking and capital market products. The purpose of this study is to address and
analyze the permissibility of al-wa‘d according to Fighi perspective. This study
therefore aims to examine the concept of al-wa ‘d, the issues involve in using al-wa‘d
and the application of al-wa‘d in Islamic banking and finance particularly in
Murabahah and Musharakah products. This study used qualitative method in
collecting data, which are library research, textual analysis and internet browsing. The
collected data is analyzed using inductive, deductive and comparing method. This
study begins with the discussion on the concept of al/-wa‘d which includes the
definition of al-wa‘d, juristic views on al-wa‘d, the status of a/-wa‘d and the legal
aspect of the concept. Chapter Three and Four discussed the application of al-wa‘d in
Murabahah and Musharakah in banking and capital market products. This study
concluded that al-wa‘d serves as an important tool in banking and capital market
products as an exit mechanism used to redeem sukizk at maturity. It serves as an
effective tool in risk management and hedging purposes to ensure the transactions are
executed within a controlled environment. Hence, the wa‘d based methodology is
essential to increase market activity. However, for a/-wa‘d to be an effective tool
applied in the Shari‘ah products which is accordance with the legal system, there is a
need to assess the legal framework governing al-wa ‘d to ensure the smooth running of
current Islamic commercial transactions.
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CHAPTER ONE

INTRODUCTION

BACKGROUND OF THE STUDY

The structure of Islamic finance is firmly rooted in the Qur’an and the teachings of
Prophet Muhammad (s.a.w), interpreted by the qualified scholars. The Islamic
banking system has its own social implications necessarily connected with the Islamic
order itself and has special characteristics that distinguish Islamic banking from other
systems. When regulating its financial activities, an Islamic bank has to take into
prime consideration the social implications that may be brought about by any decision
or action taken. Profitability; despite its importance and priority, therefore, cannot be
the sole criterion or the prime element in evaluating the performance of Islamic banks,
since they realize both material and social objectives in their service of the community
at large and help achieve their role in the sphere of social mutual guarantee. Social
goals are understood to form an inseparable element of the Islamic banking system
that cannot be dispensed with or neglected.!

Al-Wa‘d is one of the emerging tools applied in Islamic banking and finance
products. The validity of Wa ‘d when attached to a particular contract has been debated
by various scholars. According to Dr. Muhammad Rida al-‘Ani, Wa‘d means a
promise that connotes an expression of willingness of a person to another or a group

of people on a particular subject matter. In commercial transactions, Wa ‘d implies the

' HSBC Amanah, Malaysia. (n.d.). About HSBC Amdnah, <http://www.hsbcamanah.com/1/2/hsbc-
amanah/about-islamic-banking/fags> (accessed July 10, 2007).



obligation of one of contracting parties.” Many transactions bind both parties only in
future transactions. Practically, any transaction can be entirely prefigured in binding
fashion by promise. Such deals can be entered into at very low cost, because one’s
own promise supports the promise of the other party; yet, once they are agreed to,
each party gains a right to recover any losses caused by the other party’s unexplained
breach. A number of financial contracts consist partly or entirely on promises. Under
Islamic law almost all contracts become binding only after conclusion, meaning that
the grounds for enforcing the contract or awarding damages relies on the notion of the
legal ground of the contracts.’

This research will focus on the application of Wa ‘d in two Shari‘ah products:
Murabahah and Musharakah. Murabahah financing involve purchase of goods for
customers and re-sells them to the customers on a deferred basis adding an agreed
profit margin. The customer then pays the sale price for the goods either in
installments or on lump sum basis at the end of the decided period. The added profit
margin in murdbahah transaction is completely acceptable according to Islamic law.*
On the other hand, a financial instrument in mushdarakah is a type of Shirkat al-amwal
which literally means ‘money sharing’. In the context of business, it refers to a joint
enterprise in which partners (or parties) share the profit and loss of an enterprise.
Musharakah has far reaching implications for Islamic banking and finance in the
modern context and provides an excellent alternative to a thoroughly interest-based

economy. In a mushdarakah, the party investing the capital shares equally in both the

2 M. R. al-‘Ani. Majallah Majma* al-Figh al-Islam. Quwwatu al-Wa‘d al-Mulzimah fi al-Shari‘ah wa
al-Qantin. Vol. 2. (Kuwait: Munazzamah al-Mu’tamar al-Islami, 1988), 756 & 759.

* F.E. Vogel & S.L. Hayes, Islamic Law and Finance: Religion, Risk and Return. (London: Kluwer
Law International, 1998), 125.

* Ibid., 182.



profit and loss, which is different from an interest-based system where the upside is
limited while the downside is very nearly non-existent.’

The use of Wa‘d in both murabahah and musharakah based instrument has
been a contents issue. The debate still continues and there is a need to further address
this issue. This research will explore the juristic debate on Wa‘d and compare their
views on the issue. In addition, it will try to examine to what extent Wa ‘d may dilute
the purpose of contracts and other public interest that need to be considered and

highlighted.

RESEARCH PROBLEM

The issue of al-Wa‘d falls under the category of “permissible issues” (ma yajiz al-
khilaf fihi). Some modern jurists have moved al-Wa‘d from the category of the
voluntary offer (tabarru‘at) to that of commutative contracts (mu‘awadat), so as to
replace the contract.

On the other hand, banks usually claim that their unilateral promise (Wa‘d) is
binding. If the client breaks his Wa‘d, the bank charges him for the incurred loss as
result of not fulfilling his promise.

Based on this practice, the researcher analyzes this issue within the Shari‘ah
framework in which the issue has been given credit in the debate among contemporary
scholars. In addition, this research will also focus on the application of al-Wa‘d in two

Shari‘ah products, murabahah and musharakah.

> M. Taqi ‘Usmani, An Introduction to Islamic Finance. (London: Kluwer Law International, 2002), 5-
6.



RESEARCH QUESTIONS
The researcher tries to answer the following questions:
1.  What is the classical and contemporary definition of Wa ‘d?
2. Isthere any difference of understanding of Wa ‘d between the classical and
contemporary scholars?
3. Is Wa‘d a contract or merely a non-binding promise?
4. How does Wa‘d effect a contract?
5. To what extent does the utilization of Wa‘d dilute the purpose of

murabahah and musharakah contracts?

OBJECTIVES OF THE RESEARCH

To clarify the varying definitions of Wa‘d in classical and contemporary
understanding.

To elucidate the difference between Wa ‘d (unilateral promise) and muwa ‘adah
(bilateral promise) in classical and contemporary understanding.

To examine whether Wa ‘d is considered a contract or a non-binding promise.

To investigate the effects of Wa ‘d to the shar i contracts.

To evaluate the importance and effect of Wa‘d in shari‘ah contracts,

particularly in murabahah and mushdarakah contracts.

SIGNIFICANCE OF THE RESEARCH

The area of Wa‘d is a new field in Islamic finance and banking, and extensive research
in this area has yet to be done. No similar work on Wa‘d has been done and further
research is needed in this area. Therefore, the researcher believes that this research is a

meaningful contribution in this field and produces new insights into the Shari‘ah



compliance of financial products and services and helps the promotion of Islamic
banking.

This research will generally contribute in providing the general guidelines as to
what extent the concept of Wa‘d is applicable to the banking products, particularly

those products which use murabahah and musharakah as their underlying contract.

LIMITATION OF THE RESEARCH
This research focuses on analyzing the importance as well as the applications of the
concept of Wa‘d as applied in Shari‘ah compliant products.

Therefore, the study aims at providing new insight into the application of Wa‘d
on murabahah and musharakah based products. This is because Wa ‘d has been widely
used in the products which use murabahah and mushdrakah as the underlying

contracts.

RESEARCH METHODOLOGY
In writing this research, the researcher employs certain methods beginning from
collecting the data up to analyzing them in order to produce an original and authentic
piece of research. The researcher will be using qualitative method in this research as
below:
(1) Library Research, Textual Analysis and Internet Browsing
This research engages in analyzing the relevant data in both electronic and
non-electronic forms such as academic journals, websites, economic
reports, annual reports by financial institutions, monographs related to the
research area, conference proceedings, the publications of Muslim

scholars and textual references from the Qur’an and Sunnah.



(11) Inductive, Deductive and Comparative Method

The researcher will analyze the collected data by using the inductive,
deductive and comparative method. Inductive logic involves analyzing
through rational thinking by arriving at a general statement based on
particular statements.

In contrast, deductive logic starts with a general conclusion to formulate a
specific statement. This method is necessary to choose and select suitable
and relevant data related to the topic. The comparative method involves
analyzing the collected data by comparing them, draw conclusions based
on ascertained similarities and differences in order to develop and

formulate a conclusion.

REVIEW OF LITERATURE

Unilateral promise has been the subject of study by many researchers in the past. The
majority of previous studies highlighted the issue of Wa‘d related to marriage
contracts, debt settlements, trade agreements, etc but did not address issues related to
banking and finance in particular.

Al-Ghazali discusses in his major work Ihyd’ ‘Ulim al-Din’ the issue of
promise in general and as from the point of moral obligation. He concludes that
making a promise without intending to keep it is a sin. So too is the failure to keep it
out of the provocation of the carnal soul. He stated that the failure to keep promise
will not be considered as a sin only in cases where such failure is due to some

unavoidable necessity.

8 M. al-Ghazali, Thya’ ‘Uliim al-Din, Vol. 3. (Egypt: al-Maktabah al-Tijariyah al-Kubra, n.d.)



In his al-Adhkar, Nawawi’ discusses the varying views of all legal schools on
the legal ramifications of promise. He states that Maliki jurists consider Wa‘d as
binding only if it incurs expenses or labour or liability is undertaken on the basis of
promise. Imam Abu Hanifah, Imam al-Shafi‘i, Imam Ahmad and a number of
Malikite jurists are of the opinion that fulfilling a promise is neither mandatory
(wajib) nor enforceable through legal courts.

Ibn Abd al-Barr in his book al-Tamhid® briefly discusses the effect of Wa‘d on
the given promise. The discussion covers the views and arguments of leading
Hanafite, Malikite and Shaifi’ite scholars on why they considered Wa ‘d either binding
or non-binding.

Yiusuf al-Qardawi in his book Bai‘ al-Murabahah li al-Amr bi al-Shira’ kama
Tajrivatu al-Masdrif al-Islamiyyah (1987)° attributed to the Hanafite school a
divergence in istisna’ (i.e., a contract for the manufacture and sale for a product
according to a pre-specified design, deadline and price) in regard to whether it has to
be considered binding or non-binding. His approach leads to another question, namely
whether such cases have to be considered as contract or Wa‘d. Hence, further
discussion needs to be carried out to clarify this issue.

There are also numerous works done by contemporary Muslim scholars on
Wa‘d. Al-Wafd’ bi al-Wa‘d by Muhammad Rida ‘Abd al-Jabbar al-*Ani'° explains the

issue of Wa‘d according to its literal and technical definition and states the evidence

7Y. al-Nawawi, ‘Al al-Sharbaji, Qasim al-Nari (Ed.). Hilyatu al-Abrdr wa Shi ‘dru al-Akhydr fi Talkhis
al-Da’'watwa al-Adhkar al-Mustahabbah fi al-Laila wa an-Nahar: al-Adhkar al-Nawawiyah. (Beirut:
Mu’assasah al-Risalah, 1992).

¥ Ibn Abd al-Barr, Al-TamhEd. (Vol. 3). (Pakistan: al-Maktabah al-Qaddusiyah, 1971).

Y. al- Qardawi, Bay* al-Murabahah li al-Amr bi al-Shird’ kama Tajrivatu al-Masdrif al-Islamiyah,
(Dhuha: Maktabah Wahbah, 1987).

"' M.R. al-‘Ani, Quwwatu al-Wa'd al-Mulzimah fi al-Shari‘ah wa al-Qaniin. Paper presented in the
Council of Figh Academy on Discharging of Promise (Wa‘d) and Murabahah on Purchase Orders in
Kuwait. Organized by The Islamic Figh Academy, Kuwait on the 5™ meeting on 10™-15™ December
1988.



produced by the four legal schools on Wa‘d either as a binding or non-binding
promise.

Ibrahim Fadil al-Daba'' starts with a general discussion of the difference of
‘ahd (contract) and Wa ‘d (promise) based on their definition and the conceptual views
of Muslim scholars. He stresses the importance to oblige any concluded Wa ‘d.

‘ Abdullah Muhammad ‘Abdullah'? briefly discusses the ruling of Wa‘d and the
different views of Wa‘d presented by the four legal schools and furnishes with the
main line of their arguments and cited evidence.

Nazih Kamal Hamad" compares between Wa‘d, ‘iddah and muwa‘adah. He
stresses that Wa‘d is considered binding under certain circumstances but does not
clarify whether Wa‘d is considered a binding promise in strictly commercial
transactions.

According to Yasuf al-Qardawi'®, Wa‘d is binding from the perspective of
religion and law. His view is based on the relation between Wa‘'d and maslahah
(public interest) to support his argument.

Syaikh ‘Abdullah bin Mani‘"” discusses in detail the issue of Wa‘d from the

religious perspective and as a moral obligation, furthermore the legal opinions of the

'""'IF. al-Dabi, al-Wafa’ bi al-Wa ‘d. Paper presented in the Council of Figh Academy on Discharging
of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized by The Islamic Figh
Academy, Kuwait on the 5™ meeting on 10™-15" December 1988.

'2M. ‘Abdullah, al-Wafa’ bi al-Wa‘d. Paper presented in the Council of Figh Academy on Discharging
of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized by The Islamic Figh
Academy, Kuwait on the 5™ meeting on 10™-15" December 1988.

'* N.K. Hamad, al-Wafa’ bi al-Wa'd fi al-Figh al-Islami: Tahrir al-Nugiil wa Murd‘dat al-Istilah. Paper
presented in the Council of Figh Academy on Discharging of Promise (Wa‘d) and Murabahah on
Purchase Orders in Kuwait. Organized by The Islamic Figh Academy, Kuwait on the 5™ meeting on
10"-15™ December 1988.

Y. al- Qardawi, al-Wafa’ bi al-Wa'd. Paper presented in the Council of Figh Academy on
Discharging of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized by The
Islamic Figh Academy, Kuwait on the 5™ meeting on 10"-15" December 1988.

' < Abdullah bin Mani‘,al-Wafa’ bi al-Wa‘d wa Hukm al-Ilzam bihi. Paper presented in the Council of
Figh Academy on Discharging of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait.
Organized by The Islamic Figh Academy, Kuwait on the 5™ meeting on 10"-15" December 1988.



four legal schools and their arguments in regard to Wa‘d either being considered a
binding or non-binding promise.

Haran Khalif Jili'® covers the literal and technical definition of Wa ‘d, the
general ruling of Wa‘d from a religious and moral perspective, and the views and
arguments put forward by Malikite jurists who consider Wa‘d a binding promise.

Syaikh al-Haj ‘Abd al-Rahman Bah'” and Syaikh Shit Muhammad al-Thani'®
share the same view on Wa‘d and why to oblige it from a religious and moral
perspective. Their papers do not include any new discussions or conclusions on Wa‘d.

Having mentioned all the contemporary studies done on Wa‘d, it must be noted
that all these studies focus more or less on theoretical aspects. Although they discuss
all the classical views of Wa‘d and its rulings, they do not venture into the practical
aspects of Wa ‘d, particularly when related to banking and finance.

Taqi ‘Uthmani in his book An Introduction to Islamic Finance (2002)"
explains the difference between a promise (Wa‘d) and a contract (‘ahd). A promise is
to be understood as a one-sided commitment as opposed to a contract which typically
requires two sides (with the exception of unilateral contracts that are rare in nature). In
commercial transactions the promising party may be compelled by the court if he or
she has caused the promise to incur some expenses or undertaken labour or liability on
the basis of that promise. However, further research is needed to clarify the subject

particularly related to commercial transactions.

' Jili, Haran Khalif, al-Wafa’ bi al-Wa'd fi al-Figh al-Islami. Paper presented in the Council of Figh
Academy on Discharging of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized
by The Islamic Figh Academy, Kuwait on the 5™ meeting on 10™-15" December 1988.

'7 <Abd al-Rahman Bah, al-Wafa’ bi al-‘Ad wa Injdz al-Wa'd. Paper presented in the Council of Figh
Academy on Discharging of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized
by The Islamic Figh Academy, Kuwait on the 5™ meeting on 10™-15" December 1988.

'8 M. al- Thani,, al-Wafa’ bi al-Wa 'd. Paper presented in the Council of Figh Academy on Discharging
of Promise (Wa‘d) and Murabahah on Purchase Orders in Kuwait. Organized by The Islamic Figh
Academy, Kuwait on the 5™ meeting on 10™-15" December 1988.

' M. Taqi Usmani, An Introduction to Islamic Finance. (London: Kluwer Law International, 2002).



The same approach to the issue of Wa‘d can be found in Mohd. Ma‘sum Billah
in Islamic Law of Trade and Finance: Some contemporary Issues (2001)° and Frank
E. Vogel and Samuel L. Hayes in Islamic Law and Finance: Religion, Risk and
Return (1998)°'. In classical Islamic law unilateral promises are not considered
binding, whereas modern jurists view that many transactions in modern finance and
banking heavily rely on promises. Therefore, the legal enforceability of a promise is
vital for creating an effective financial instrument. However, most Muslim jurists fail
to discuss this issue in relation to modern banking and limit their discussion on Wa‘d
as implemented in modern murdbahah sales. Further research should be done to
widen the implementation of this concept in other Islamic finance and banking
products such as musharakah and murabahah.

An important contribution on the subject has been made by Rafiq Yinus al-
Masri in his article The Binding Unilateral Promise (Wa‘d) in Islamic Banking
Operations: Is it Permissible for a Unilateral Promise (Wa‘d) to be Binding as an
Alternative to a Proscribed Contract?* This article discusses all the opinions of the
classical and modern jurists on unilateral promise, either in binding or non-binding
contracts. He briefly explains both forms and illustrates them with cases. He argues
that there is no difference between Wa‘d and muwa ‘ada as both involve two parties.
He regards Wa‘d a valid alternative to a proscribed contract and argues that selling
goods which are not in one’s possession in form of a promise has to be considered

binding because a binding unilateral promise (Wa ‘d) is analogous to a contract.

2% M. Ma‘sum Billah, Islamic Law of Trade and Finance: Some Contemporary Issues, (Kuala Lumpur:
ITUM Press, 2001).

2l F.E. Vogel & S.L. Hayes, Islamic Law and Finance: Religion, Risk and Return, (London: Kluwer
Law International, 1998).

> R.Y. al-Misri, The Binding Unilateral Promise (wa'‘d) in Islamic Banking Operations: Is it
Permissible for a Unilateral Promise (wa ‘d) to be Binding as an Alternative to a Proscribed Contract?,
Islamic Economics, vol. 15. 2002, 29-33.
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There are also numerous work of contemporary scholars on sukik. This study
can be found in Taqi ‘Uthmani’s article, Sukiik and their Contemporary Applications™
where he criticizes the application of sukitk in current practice which does not met the
Shari‘ah ruling. He is in view that 85% of the current structures of Gulf sukitk do not
comply with Islamic law, in particular musharakah sukik, mudarabah sukik and
sukuk al-istithmar. He stated that it is unlawful for sukik manager to furnish an
undertaking to repurchase the assets at face value. The repurchase must be carried out
on the basis of the net value of the assets, or at a price agreed upon by the parties at
the time of purchase.

Muhammad Ayub in his paper Securitization, Sukik and Fund Management
Potential to be Realized by Islamic Financial Institutions’* is in the same view with
Taqi ‘Uthmani where he noticed that a number of sukiik issues lack in respect of
Shari‘ah compliance in one way or the other as this will contributes to loss of integrity
of the emerging Islamic finance industry in the long-run as it nullifies its very basis
and contravenes the investors’ aspiration based on their belief. He believes that funds
mobilized using the mode of musharakah can be utilized on the basis of Sharing or
Fixed-return modes keeping in view the risk preferences of investors to generate
variable or quasi fixed income securities. He also discusses the status of Islamic
finance movement, features and structures of various sukiuk securities which is

compliance with the Shari‘ah ruling.

» M. Taqi ‘Usmani, Sukuk and their Contemporary Applications, 1-15. Accessed May 10, 2010.
<http://www.failaka.com/downloads/Usmani_SukukApplications.pdf>

** M. Ayub, Securitization, Sukuk and Fund Management Potential to be realized by Islamic Financial
Institutions, 1-26. Accessed on May 11, 2010. < http://www.docstoc.com/docs/19628563/48-
Muhammad-Ayub-Securitization -Sukuk>
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Another important work on sukiuk is done by Muhammad al-Bashir
Muhammad al-Amine” where he clearly discussed various types of sukik and
supports them with the views of the classical jurists. He also explained that today’s
transaction involving sukuk as the Islamic alternative of resource mobilization and as
tools of monetary management. He also illustrated his explanations with examples of

the sukuk as been currently been practice in the market.

M. A M. Al-Amine, The Islamic Bonds Market: Possibilities And Challenges, International Journal
of Islamic  Financial Services Vol. 3 No. 1, 1-18. Accessed May 10, 2010.
<http://www.cba.edu.kw/elsakka/albashir.pdf>
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